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BELL, J. 
Angelo Herndon was indicted in Fulton county for the of- 

fense of attempting to incite an insurrection. The offense is 
defined in Penal Code, § 56, as “any attempt, by persuasion or 
otherwise, to induce others to join in any combined resistance 
to the lawful authority of the State.” Section 57 declares that 
any person convicted of this offense shall be punished by 
death unless the jury recommend mercy, in which event 
the punishment shall be confinement in the penitentiary for 
not less than five nor more than twenty years. In this case the 
jury found the defendant guilty, but recommended mercy 
and fixed his punishment at from eighteen to twenty years. 

Before pleading to the merits, the defendant filed a motion 
to quash the indictment, and also a plea in abatement, alleging 
in each that he was a negro, and that members of his race were 
unlawfully, systematically, and intentionally excluded from 
the grand jury which indicted him, in direct violation of the 
Fourteenth Amendment to the Constitution of the United 
States and of paragraph 3, article 1, of the Constitution of the 
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state of Georgia. The solicitor general did not demur, but filed 
a traverse to each of these proceedings, and the issues made 
thereby were by consent of counsel submitted for trial to the 
judge without a jury. After hearing evidence at length from 
jury commissioners and others, the judge overruled and denied 
both the motion and the plea. Upon the call of the panel of 48 
jurors from which to select a trial jury, the defendant filed a 
challenge to the array based upon the same ground; namely, 
that negroes were unlawfully, systematically, and intentionally 
excluded from the panel for the January term, 1933, during 
which the defendant was about to be tried. As in case of the 
other preliminary proceedings, the solicitor general did not de- 
mur, but filed a traverse, and the issue thus made was likewise 
submitted to the judge for trial upon the evidence without a 
jury. After evidence was submitted, the motion was overruled. 

The defendant was then tried upon the charge contained 
in the indictment with the result indicated. He made a motion 
for a new trial which contained the usual general grounds and 
a number of special grounds added by amendment. The 
motion was overruled upon all grounds, and the defendant 
brought the case to this court. 

1. The rulings by the trial judge upon the motion to quash, 
the plea in abatement, and the challenge to the array were all 
made on January 16, 1933. No exceptions pendente lite were 
filed to any of these rulings, but they were assigned as error 
in the motion for a new trial and also in the bill of exceptions. 
The judgment refusing a new trial was rendered on July 5, 
1933. Lhe bill of exceptions was certified on July 12, 1933. 
Under the settled rules of practice applicable in this state, 

the rulings and findings of the trial judge upon the prelimi- 
nary issues could not properly be asserted as grounds of the 
motion for a new trial relating to the main and final issue as 
made by the indictment and the plea of not guilty; but the 
conclusions reached by the court on such preliminary or col- 
lateral issues should have been excepted to pendente lite, or 
assigned as error in due time in the bill of exceptions. Accord- 
ingly, the motion for a new trial, so far as it pertains to these 
matters, does not present any question of error for decision 
by this court. 
The assignments of error upon the same rulings as contained , | 
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in the bill of exceptions are also fatally defective, though for 
the different reason that they were not Sh time. In all 
criminal cases the bill of exceptions shall be tendered and signed 
within twenty days from the rendition of the decision com- 
plained of. This applies, of course, to the final bill of exceptions 
by which the case is brought to the appellate court. As to ex- 
ceptions pendente lite, it is declared: “Exceptions tendered be- 
fore the final judgment, for the mere purpose of being made a 
part of the record, shall be certified to be true by the judge, 
and ordered to be placed on the record. Such exceptions must 
be tendered during the term. But, if the court shall adjourn 
within less than thirty days from the date of the ruling com- 
plained of, such bills of exceptions pendente lite must be ten- 
dered within sixty days from the date of the order, decision, or 
ruling complained of.” This provision of the law applies to 
both civil and criminal cases. “Where several rulings are com- 
plained of in a bill of exceptions in a criminal case, this court 
can consider only such as were made within 20 days before the 
tendering of the bill of exceptions, unless there be exceptions 
pendente lite.” It follows that since the rulings of the court 
upon the preliminary issues were not excepted to pendente lite, 
nor assigned as error in the bill of exceptions within the time 
prescribed by law, the plaintiff in error is not entitled to a re- 
view of these rulings. 

But even if we should go further and consider these rulings 
upon their merits, the result could hardly be different to the 
plaintiff in error. The burden was upon him to show by evi- 
dence that negroes were excluded from the jury lists on ac- 
count of their race or color. Martin v. Texas, 200 U. S. 316. 
Nothing to the contrary was held in Neal v. Delaware, or in 
Carter v. Texas. In each of these cases the claim was disposed 
of as being insufficient in law, without affording the defend- 
ant the right to sustain it by proof. In the present case evi- 
dence was heard and findings were made thereon by the trial 
judge. Jury commissioners testified that negroes were never 
excluded by reason of their race or color, and that in fact 
members of this race were occasionally placed upon the lists 
for service on trial juries. The commissioners further testified: 
They recognized that there were taxpayers of Fulton county 
of the negro race who were qualified for jury service, but 
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for the most part those who were thus qualified were profes- 
sional men or holders of governmental positions and were ex- 
cused by law from jury service. The population of Fulton 
county is large, and the commissioners could not well place 
every man on the lists who might be legally qualified. It seems 
that under this evidence the trial judge was not bound, as a 
matter of law, to find that negroes were excluded merely on 
account of their race or color. He could not have done so 
without imputing perjury to the jury commissioners who tes- 
tified. This court, under its constitutional jurisdiction, would 
not be A to reverse the findings of the trial judge if 
they were supported by any evidence. In Martin v. Texas, 
supra, it was said that discrimination cannot be established by 
merely proving that no one of the defendant’s race was on 
the jury, and that an accused person cannot, of right, demand 
a mixed jury, some of which shall be of his race, nor is a jury 
of that kind guaranteed by the Fourteenth Amendment to any 
race. It was further said in that case that “what an accused 
is entitled to demand, under the Constitution of the United 
States, is that, in organizing the grand jury as well as in the 
impaneling a the petit jury, there shall be no exclusion of his 
race, and no discrimination against them, because of their race 
or ate In Thomas v. Texas, it was pee that the question 
of unlawful exclusion is one of fact. In Murray v. Louisiana, 
the evidence was similar to that produced in the present case, 
and it was said by the highest court that a careful inspection 
of the record failed to disclose any particular in which the 
accused was deprived of any right or immunity granted him 
under the laws or Constitution of the United States. The evi- 
dence in each of the following cases was materially stronger 
for the defendant (citing cases). In Rawlins v. State, it was 
said: ‘“The law passed by the General Assembly for the pur- 
pose of carrying into effect the constitutional provision does 
not require that all persons possessing the constitutional quali- 
fications shall be selected. It reposes in the jury commission- 
ers, not only the authority to determine what men have these 
qualifications, but how many of such men shall be selected for 
jury duty in the county. The jury commissioners may select 
all belonging to this class, or they may select a lesser number. 
The jury list of the county is not to be made up of any given 
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number, but this is a matter left to the discretion of the jury 
commissioners. The number of persons selected for jury serv- 
ice is to be determined by the jury commissioners in the ex- 
ercise of a wise discretion, taking into consideration the whole 
number of persons liable to jury service, the volume of busi- 
ness to be transacted in the various courts which requires the 
presence of jurors, as well as the facilitation of business in 
such courts. They should keep in mind on the one hand the 
right of those entitled to a jury trial, whether in civil or crim- 
inal cases, and on the other hand the right of those who are 
subject to jury duty, making the list embrace such a number 
as will enable the courts to be carried on according to the 
spirit of the Constitution and the law, and at the same time 
not making the number so small that jury service would be- 
come burdensome upon those selected for that duty. One 
placed upon the jury lists by the commissioners is, so far as 
jury service is concerned, declared to be intelligent and up- 
right. But the fact that a person’s name is not upon the jury 
list of the county is no evidence that he is not intelligent and 
upright, nor that the commissioners did not consider him as 
such.” 

The grounds of the motion for a new trial referred to above 
were those numbered 9, 10, 11, and 12. Ground 13 complained 
of the rejection of evidence that negroes of Fulton county 
had served as jurors in the federal court. If exception had been 
duly preserved, this contention would not have contained 
merit, since the evidence was irrelevant. 

2. In ground 25 it is complained that the court erred in re- 
fusing to allow the defendant’s counsel to ask the jurors in- 
dividually and severally, on the voir dire, the question, “Have 
you any prejudice against the defendant because he is colored, 
which would prevent you from arriving at a verdict on the 
trial of this case?” In this ground of the motion is the following 
statement: “Movant stated in his place that if prospective jurors 
on their voir dire had been permitted to answer the said ques- 
tion, defendant would have been better able to avail himself of 
his constitutional rights to select a fair and impartial jury for 
the trial of said case. The court refused to permit said question 
to be asked of said prospective jurors on their voir dire on the 
ground that the laws of the State of Georgia prohibited or 
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made no provision for such question to be asked severally and 
individually, but the court allowed on movant’s motion said 
question to be propounded to the prospective jurors in groups 
of twelve as they were impaneled in the jury box. Movant in- 
sists that the refusal of the court to permit such question to be 
asked was prejudicial to movant, for the reason that movant 
did not have due opportunity to avail himself of his constitu- 
tional right to select a fair and impartial jury and because said 
refusal was and is a denial unto the defendant of equal protec- 
tion of the laws and a denial unto him of the due process of law 
as guaranteed unto him by the fourteenth amendment to the 
constitution of the United States, section 1” (quoting it). 

This ground of the motion fails to show cause for a new 
trial. The method of examining jurors on the voir dire is regu- 
lated by statute in this state. The provisions of this act are 
now contained in Penal Code 1g10, §§ 999-1004. The ques- 
tions to be propounded are stated in section 1001, and include 
inquiry (1) as to whether the juror has formed or expressed 
any opinion in regard to the guilt or innocence of the pris- 
oner at the bar; (2) as to whether he has any prejudice or bias 
on his mind either for or against the prisoner at the bar; and 
(3) whether the mind of the juror is perfectly impartial be- 
tween the State and the accused. Since the passage of the act 
of 1856, this court has consistently held that neither counsel 
for the state nor for the defendant may, as a matter of right, 
ask a juror upon the voir dire any other questions than those 
prescribed by statute. In Woolfolk v. State, it was said: “Ques- 
tions could not be made more searching than these in order to 
determine the state of the juror’s mind.” But so careful was 
the law to provide for a fair and impartial jury that it did not 
stop with merely prescribing certain questions. It outlined a 
procedure whereby additional questions might be propounded. 
In § 1004, it is provided in effect that, when any juror has 
been found competent “as aforesaid,” he may yet be put 
upon the judge as a trior and shown to be incompetent at any 
time before the submission of evidence on the main issue. The 
judge, acting as a trior, is not confined to the statutory ques- 
tions, but, in order to test the juror’s qualification, may ask 
him any question except such as would tend to inculpate or 
disgrace him. It is true the additional examination may not be 
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had as a matter of right, unless the juror is challenged and put 
upon the court as a trior. But the machinery provided for test- 
ing the juror’s competency would seem to meet all constitu- 
tional requirements. In the Woolfolk case, supra, it was held 
that the statutory procedure was not in violation of the Con- 
stitution of Georgia or the United States. The defendant here 
did not pursue this procedure, but sought, without challenging 
any juror, to propound additional questions to each of them. 
“Under the practice in this state of trying the competency 
of jurors, only the statutory questions can be asked in the first 
instance. If the juror answers the statutory questions satisfac- 
torily, and is pronounced prima facie competent, and the 
parties put him before the court as trior, aliunde evidence of 
the untruthfulness of his answers must be offered, and it is 
not competent to propound questions to the juror himself 
to show his incompetency. It is within the province of the 
court to permit a further examination of the juror himself 
in rebuttal of the testimony offered to show his incompetency. 
While the defendant may not, as a matter of right, extend the 
examination beyond the statutory questions without first put- 
ting the juror on the court as a trior, it is yet true that the 
court may in its discretion allow additional questions. As a 
matter of fact, the court did allow the additional question in 
the instant case. The question was actually propounded to 
each and every juror. The question was put to them, how- 
ever, in panels of 12, and the whole substance of the com- 
plaint is that each juror was not interrogated individually and 
severally. Since the judge had a discretion as to whether he 
would allow the question, and did allow it, he might, within 
the same discretion, have permitted the requested individual 
examination, and thus was not strictly correct so far as he may 
have held, as stated in the motion, that the law prohibited such 
examination. The legal misconception, however, did not de- 
prive the defendant of more than the mere right to have the 
judge exercise a discretion as to whether the question should 
be put to the jurors singly or in panels, involving a mere mat- 
ter of procedure, with respect to which the statute is silent, 
and not relating to any substantive right. In Williams v. State, 
followed in Wilkerson v. State, it was held that the examina- 
tion on the voir dire should be made separately as to each 
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juror, but this was based upon a construction of the statute 
and related merely to the statutory questions and not to such 
additional questions as might be asked only in the discretion 
of the court. The statute provides that on trials for felonies 
“any juror” may be put upon “his” voir dire, and the follow- 
ing questions shall be propounded to “him.” Then follows 
the prescribed questions, all of which were presumably pro- 
pounded singly in this case. It was obviously the quoted sin- 
gular words which constrained the decision in the Williams 
case. In the present case, the judge, having exercised his dis- 
cretion so as to allow an additional question, did not violate 
any substantial right of the defendant in refusing, for any 
reason, to permit the question to be propounded to each juror 
separately as requested. It should be noted further in this case 
that the defendant in his motion for a new trial does not com- 

plain that the action of the judge was erroneous upon the 
- ground that he failed to exercise a discretion with which he 
was vested by law; but the assignment is that an absolute con- 
stitutional right was denied to movant. The judge pursued the 
course prescribed by statute, except that he went further 
in the defendant’s favor than the statute required him to do. 
The statute was not attacked as being unconstitutional, and it 
is merely claimed that the action of the court, not the statute, 
deprived the defendant of a constitutional right. Did the court, 
merely in requiring the one question to be propounded col- 
lectively, as indicated, instead of singly, deny to the defend- 
ant any right guaranteed to him by the Fourteenth Amend- 
ment of the Federal Constitution? We do not think the 
Constitution was ever intended to be reduced to so thin a 
tissue. In West v. Louisiana, it was said: “The limit of the full 
control which the state has in the proceedings of its courts, 
both in civil and criminal cases, is subject only to the qualifi- 
cation that such procedure must not work a denial of funda- 
mental rights, or conflict with specific and applicable 
provisions of the Federal Constitution.” In Jordan v. Massa- 
chusetts, the United States Supreme Court, quoting L. & N. 
R. Co. v. Schmidt, said: “It is no longer open to contention 
that the due process clause of the 14th Amendment to the Con- 
stitution of the United States does not control mere forms of 
procedure in state courts or regulate practice therein. All its 
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requirements are complied with, provided in the proceedings 
which are claimed not to have been due process of law the per- 
son condemned has had sufficient notice, and adequate oppor- 
tunity has been afforded him to defend.” It was further said in 
the Jordan case that “When the essential elements of a court 
having jurisdiction in which an opportunity for a hearing is 
afforded are present, the power of a state over its methods of 
procedure is substantially unrestricted by the due process 
clause of the Constitution.” 

It cannot be said that the defendant was denied due process 
of law or the equal protection of the laws merely because 
the question was propounded to the jurors in panels of 12 and 
not separately. Certainly nothing to the contrary was held 
in Aldridge v. U. S. In that case the court refused to permit 
any sort of inquiry as to whether the jurors had any racial 
prejudice such as would prevent a fair and impartial verditt. 
Furthermore, the Aldridge case was appealed from the Dis- 
trict of Columbia, and an examination fails to show the ex- 
istence of any statute in the District similar to the Georgia 
law. The same is true of the statutes of the several states from 
which decisions are cited in the Aldridge case. The question 
here is also different from that presented in Bailey v. United 
States. Under the rule in the federal District Court (in 
Georgia) from which the case was appealed, the names of 
the jurors were not published or communicated to any one 
prior to the convening of court. It was pointed out in the de- 
cision that “the only information as to the persons whose 
names were on that list possessed by appellants and their coun- 
sel before the right of challenging was to be exercised was 
that derived from looking at the prospective jurors and hear- 
ing their names read from the list and their answers to the 
three questions propounded by the court.” It was held that the 
right of challenge was one of the most important of the rights 
secured to the accused, and that “it should not be required to 
be exercised before an opportunity is given for such inspec- 
tion and examination of prospective jurors as is reasonably 
necessary to enable the accused to have some information 
upon which to base an exercise of that right.” It is not con- 
tended here that the defendant was surprised or circumscribed 
by any such rule as was of force in the federal District Court. 
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The present case is further distinguished from the Bailey 
case upon the broad ground that in that case, as well as in 
the Aldridge case, supra, the court summarily “disposed of 
the requests, wholly and absolutely refusing to permit the 
additional questions urged.” This is not to say that the deci- 
sion in the Bailey case was in conformity with the statute 
law of this state. 

3. The defendant was arrested without a warrant by po- 
lice officers of the city of Atlanta. At the time of his ar- 
rest certain documents were found in his personal possession, 
in a “box under his arm,” and this box and its contents were 
taken into custody by the arresting officers. Following the 
arrest, the defendant stated that he was rooming at a certain 
place to which the officers then carried him. The room iden- 
tified by the defendant as his place of abode was searched and 
other documents were found. Ground 1 of the motion for a 
new trial complains of the ruling of the court admitting in 
evidence the “documents found in the personal possession of 
movant * * * in a box under his arm,” the evidence having 
been objected to upon the ground that the solicitor general 

had “not exhibited any search warrant which authorized any 
officer to search defendant’s person, nor has the solicitor ex- 
hibited any search warrant which authorizes any officer to 
enter the defendant’s room and seize the box and contents 
contained therein.” This ground of the motion contains sev- 
eral additional statements as reasons why the court should not 
have admitted the evidence. These additional statements can- 
not be considered. It is the province of this court to consider 
only such questions as were presented to the trial court. Ac- 
cordingly, an assignment of error on the admission of evidence 
is limited by the objections made at the time the evidence 
was offered. The objections cannot be enlarged by the addi- 
tion of new matter as argument or grounds of error in the 
motion for new trial. It may be said now that other grounds 
of the motion for a new trial contained the same defects, and 
attention is here called to that fact in a general way, in order 
to avoid needless repetition as we come to consider the other 
grounds. In the main we shall notice only such objections to 
the evidence as were made at the time the evidence was of- 
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fered, and statements regarding the record will be limited 
accordingly. 

The evidence obtained by the alleged illegal search and 
seizure was not inadmissible upon that ground. In the argu- 
ment here the defendant relies upon the provisions of the 
Constitution which are contained in Civil Code 1910, § 6362, 
relating to illegal searches, and it is further urged with great 
earnestness that the evidence should have been excluded in 
view of the similar provisions contained in the Fourth Amend- 
ment of the Federal Constitution. So far as the objections re- 
late to an application of the State Constitution, the case is con- 
trolled by the decision in Calhoun v. State. It was held in that 
case that evidence discovered by the search of a person while 
he was under an illegal arrest, if relevant, is not inadmissible as 
contravening the constitutional provision against compelling a 
person to give testimony against himself. It was further held 
that articles taken from the premises of the accused may be ad- 
mitted in evidence against him, notwithstanding that they were 
discovered by an unlawful search and seizure. In such cases 
the criterion is, Who furnished or produced the evidence? If 
the person suspected is made to produce the incriminating evi- 
dence, it is inadmissible, but if his person or belongings are 
searched by another, and the accused is not compelled to do 
any act or to produce any evidence tending to incriminate him- 
self, the evidence thus discovered may be used against him, al- 
though it was obtained “without a vestige of authority.” In the 
present case, it does not appear that the defendant was compelled 
to do any act or to produce any evidence. The decision in the 
Calhoun case, supra, was rendered by a full bench, and re- 
quests to overrule it have been denied in Kennemer v. State. 
With reference to the like provisions of the Federal Consti- 

tution as contained in the Fourth Amendment, it has been 
repeatedly held by the Supreme Court of the United States 
that these provisions refer to powers to be exercised by the 
government of the United States and not to those of the indi- 
vidual states. See the discussion and citations in Johnson v. 
State. Moreover, the Supreme Court of the United States has 
also held that these provisions do not apply to evidence ob- 
tained by state or city officers so as to exclude it even in fed- 
eral prosecution, where the officers were not acting with a 

Pongo ad 



view to such prosecution or in conjunction with federal offi- 
cers in obtaining the evidence. It is also the federal rule that, 
where the defendant knows before the trial of the possession 
by the prosecution of physical evidence and the manner in 
which it was obtained, he cannot wait until the trial to make 
objection thereto, but should make his objection beforehand, 
and, failing to do so, he waives the right to object to the in- 
troduction of the evidence at the trial. So, in any possible 
view of the instant case, the court did not err in admitting the 
evidence referred to in the first special ground of the motion 
for a new trial. 

There is no merit in ground 8, contending that the docu- 
mentary evidence was inadmissible because the state did not 
introduce evidence to show that it was insurrectionary. The 
evidence was not objected to upon this ground, and besides 
this the literature referred to in this ground was in plain lan- 
guage and would speak for itself. 

4. In ground 4 it is contended that the court erred in 
permitting a witness for the defendant to testify on cross- 
examination: “A negro doesn’t happen to have the right to 
marry my daughter, under the laws of this State. I do not 
know how many states there are in the Union where they do 
have that right.” This evidence was objected to on the sole 
ground, “There is nothing whatever in the Communist 1932 
election platform about intermarriage.” In ground 5, it is com- 
plained that the court erred in allowing the prosecuting attor- 
ney to propound the following question, “Do you understand 
the Communist position equal rights for negroes to mean the 
right of a colored boy to marry your daughter, if you have 
one?”, over the objection that the question is “irrelevant and 
icrearerl and calls for a conclusion of the witness.” In 
ground 6, it is contended that the court erred in permitting 
the prosecuting attorney to ask the following question, “Did 
you know there are twenty states in the United States where 
the two races (white and negro) intermarry or mix?”, over 
the same objection as quoted from ground 5. 
Upon a consideration of ground 4 in connection with the 

brief of evidence and with grounds 5 and 6, it is clear that the 
evidence objected to as stated in ground 4 was given under 
the following circumstances: The evidence tended to show 
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that the defendant was sent to Atlanta as an organizer for the 
Communist Party, and that certain literature found in his posses- 
sion was forwarded to him from the headquarters of this party 
in New York. Witnesses testified to admissions by the defend- 
ant of these facts. Among the documents was what purported 
to be a platform of the Communist Party as promulgated dur- 
ing the presidential campaign of 1932. Plank 4 was as follows: 
“Equal rights for the negroes and self-determination for the 
Black Belt.” The witness had testified that he was familiar with 
all of the principles contained in the platform, and that he was 
in sympathy with some of them. On cross-examination the as- 
sistant solicitor interrogated him as to the meaning of plank 4, 
and finally asked him if he understood it to mean the right of 
a colored boy to marry the witness’s daughter, if he had one. 
To this question the witness gave the reply as to the law of 
Georgia. The solicitor then asked him about other states, and 
his reply is the second statement of the testimony objected to. 
Other documents found in the defendant’s possession and in- 
troduced in evidence tended to show that the Communist 

Party did advocate racial and social equality for the negro. 

These documents were admitted in evidence without objec- 
tion, except for invalid reasons as indicated in division 3 of 
this opinion. It is a general rule of practice based upon sound 
principle that the admission of evidence over a party’s objec- 

tion will in no event require the grant of a new trial when 

substantially the same evidence is admitted without objection. 

Thus, the question of racial and social equality, including, of 
course, the right of intermarriage, was already in the case in 
such a way that the jury were bound to know of it in any 
event, and, so, the testimony objected to did not introduce a 
new factor. The defendant, therefore, could not be harmed 
by this testimony. The witness was correct in his statement 
as to the law of Georgia. Penal Code, § 678. It is to be remem- 
bered also that the sole objection was that there was nothing 
in “party 1932 platform” about intermarriage. While the as- 
sistant solicitor had asked about the platform, the witness made 
a detour and spoke of an entirely different subject, namely, the 
law of Georgia. It is thus apparent that the admissibility of 
the testimony did not depend upon the contents of the party 
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platform, and that the court did not err in admitting it over 
the sole objection urged. 

Referring now to grounds 5 and 6, we notice that each of 
these grounds omits all reference to evidence, the assignments 
of error being aimed only at the questions themselves. “In 
order to raise a question for decision by this court as to 
whether the trial court erred or not in overruling objections 
of the defendant to questions propounded by the solicitor 
general to a witness, the answers to the questions should be 
shown, and a reference to the brief of the evidence is not sufhi- 
cient.” A ground of a motion for new trial must be complete 
in itself, without reference to other parts of the record. If a 
question standing alone is inherently improper and prejudicial, 
the remedy is a motion for a rebuke or for a mistrial. 

But to look further still, the witness was on cross-examina- 
tion. The defendant himself, on direct examination, had inter- 
rogated the witness, not only as to the party platform of 1932, 
but had asked some other questions in reference to commu- 
nism. In response to the defendant’s examination, the witness 
testified that, without being informed as to the definition of 
communism, he could not answer the question as to whether 
he was “sympathetic with Communism.” He did testify, how- 
ever, “I find elements within Communism with which I 
agree.” The defendant himself had brought about an expres- 
sion of the attitude of the witness introduced by him. As noted 
above, the evidence tended to show that the tenets of the 
Communist Party included racial and social equality for the 
negro (see documentary evidence quoted below, in division 
11 of this opinion). This witness, like any other witness, was 
subject to cross-examination. The right of cross-examination, 
thorough and sifting, belongs to every party as to witnesses 
called against him. This is a right which may be claimed by 
the state as well as by any other party. 

Finally, the jury could not reasonably have been drawn 
from the main issue by any of the happenings referred to in 
grounds 4, 5, and 6. They were presumed to be intelligent and 
upright. They were aware of the fact that the defendant was 
on trial for the offense of attempting to incite an insurrection. 
A definition of this offense was later given to them in the 
charge. They must have known that the defendant could not 
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be convicted merely because he may have become aligned 
with a party which advocated racial equality, and also that 
neither the statement of the witness nor the questions of the 
state’s attorney could throw any afhrmative light on the issue 
of guilt or innocence of the accused. Regardless of every other 
consideration in relation to these grounds, we should be com- 
pelled to attribute to the jurors a lesser degree of intelligence 
and uprightness, than we are willing or authorized to do, be- 
fore we could hold that the occurrences referred to in these 
grounds were such as to vitiate the verdict. The jurors had 
sworn that they had no such racial prejudice themselves as 
would prevent the rendition of a fair and impartial verdict, 
and we cannot assume that they were inflamed by anything 
alluded to in the grounds under consideration, as urged in the 
briefs, but not alleged in the motion for a new trial. 

This case differs quite materially on its facts from Williams 
v. State, where the court did not effectually restrain highly 
inflammatory arguments by the prosecuting attorney, not- 
withstanding repeated objections thereto. 

5. In ground 2, it is complained that the court erred in re- 
fusing to permit a witness who was a college instructor, and 
who was introduced by the defendant, to “qualify as an expert 
to testify to the non-insurrectionary character of the docu- 
mentary evidence introduced by the State.” ‘The motion states 
that the witness gave certain testimony showing his pro- 
ficiency in the subject of economics and his acquaintance with 
anarchistic, sociological, and Communistic literature, and also 
testified that he had written articles of an economic nature. 
This ground of the motion fails to set forth the “documentary 
evidence” as to which an opinion of the witness would have 
been sought, nor is it averred that the witness would have 
answered that it was “non-revolutionary” or “non-insurrec- 
tionary.” To constitute a good assignment of error the excep- 
tion should have stated at least the substance of the documen- 
tary evidence as to which the witness was expected to give 
an opinion, and it is also the rule that “A ground of a motion 
for new trial, which assigns error because the court excluded 
certain testimony of a witness, will not be considered, where 
the movant has failed to show that the court was advised as 
to what the answer of the witness would be.”’ The motion does 
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not even indicate that the witness was expected to give an 
opinion as to the meaning of technical language, but, so far 
as appears, it was the purpose of the defendant to interrogate 
him as to the meaning of words as familiar to the jury as to 
any one else. “An expert may aid the jury, but he cannot per- 
form the functions of a juror, and, under the guise of giving 
testimony, state a legal conclusion.” 

In ground 3, it is contended that the court erred in per- 
mitting the same witness, on cross-examination, to testify as 
follows: “I am acquainted with what is known as the Com- 
munists of Soviet Russia or the Soviet Union, of the present 
form of government in the nation of Russia, that it is a govern- 
ment which succeeded the Kerensky government, which suc- 
ceeded the former Czarist government; that it was brought 
about by a revolution, putting out the Czar and the assassina- 
tion of the Czar and his family some time later, not neces- 
sarily as the result of a revolution. As to the Russian revolu- 
tion, history so regards, that there was a revolution, the Czarist 
government overthrown, the Kerensky government took 
charge, and after about six months another revolution of 
bloodless character in which the present regime succeeded the 
Kerensky government; I wouldn’t attempt to dispute that as 
an historical fact.” The defendant objected to this evidence 
at the time the same was offered on the following ground: 
“Those were all questions that necessitate an opinion and re- 
quired [the witness | to answer with particular detailed knowl- 
edge of political science.” This evidence was not inadmissible 
for the reason urged by the defendant. The facts stated by 
the witness were of an historical nature and were generally 
known. The jury presumably knew of them anyway, and the 
defendant was not harmed by the admission of the testimony. 

6. In ground 7 of the motion for new trial it is alleged 
that during the progress of the trial the judge erred, “in that 
he did intimate that movant was guilty” by the following 
statement made in the presence of the jury while a witness 
for movant was testifying: “The Court: ‘If Emory Univer- 
sity is guilty of anything, we will try them; I think even if 
Emory University had actually attempted to incite riot, it 
wouldn’t be material in this case, it is a question what this da 
fendant has done!’” The panoaH contains a note by the trial 
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judge to the effect that the remark was made in ruling on 
an objection to testimony. Whether or not the statement might 
have been subject to criticism, it was not made as a part of 
nor during the instructions to the jury. The proper mode of 
excepting to statement was by motion for mistrial, and the 
defendant failed to adopt this procedure. He could not abide 
the chance of a favorable verdict, and “after the return of an 
adverse verdict, have that verdict set aside’ on a motion for 
a new trial. 

7. In ground 14 error is assigned upon an instruction of the 
court which contained the definition of insurrection as in the 
Penal Code, § 55. The court further instructed the jury as to 
the legal statutory definition of an attempt to incite insurrec- 
tion, and of course it was not improper, in connection there- 
with, to define the offense of insurrection, the purpose be- 
ing to give the jury a better understanding of the elements 
of the offense for which the accused was being tried. The jury 
were specifically told that the defendant was being tried for an 
alleged attempt to incite insurrection. It was not error, as con- 
tended, to fail in the same connection to instruct the jury as to 
the method or means by which to determine the meaning of 
the offense “combined resistance to the lawful authority of the 
State,” as contained in the definition of insurrection. 

8. In ground 15 it is alleged that the court erred in charg- 
ing the jury “that mere possession of literature insurrec- 
tionary in its nature on the part of the accused wouldn’t 
warrant a conviction in this case, nor would engaging in aca- 
demic or philosophic discussions of abstract principles of 
economics or politics or other subjects however radical or 
revolutionary in their nature.” This charge was excepted to 
on the ground that it assumed that the literature introduced in 
evidence was insurrectionary and thus invaded the province 
of the jury. There is no merit in this contention. And this is 
specially true, in view of the additional instructions to the 
effect that all elements of the crime must appear from the evi- 
dence and the defendant’s statement, to the satisfaction of the 
jury, that the court “can express no opinion and does express 
no opinion as to what has been proven.” 

In ground 16 it is contended that the court erred in charg- 
ing: “That advocacy, however reprehensible morally, is not 
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sufficient to convict the defendant where there is no evi- 
dence to indicate that the advocacy would be acted upon im- 
mediately. In order to convict the defendant, gentlemen, it 
must appear clearly by the evidence that immediate serious 
violence against the State was to be expected or advocated.” It 
is contended that this charge was argumentative, and intimated 
that advocacy had been proved, also that the alleged advo- 
cacy of movant was reprehensible morally; and that the charge 
otherwise unduly emphasized the contentions of the state. 
These exceptions were not substantial. 

In ground 17 error was assigned upon an instruction that 
“an attempt to commit an act which is, in fact, a crime is 
not complete unless the alleged crime is dangerously near 
completion; that the mere possession of radical literature, as 
I have before stated, alone is not sufficient to constitute the 
crime of attempting to incite insurrection.” The exceptions to 
this charge were that it intimated that the literature was radi- 
cal, that said charge failed to disclose to the jury the method 
by which they should determine whether the literature was 
radical or not, and unduly stressed the contentions of the 
state. There was no merit in these exceptions. 

In ground 18 error is assigned upon an instruction relating 
to admissions or incriminatory statements. The exceptions 
were that the charge was argumentative in the constant refer- 
ence to “incriminatory statements,” and contained an expres- 
sion of opinion that such statements had been proved, and was 
confusing and misleading; also that the charge was not appli- 
cable to any facts or evidence adduced upon the trial of the 
case. None of these exceptions were meritorious. As to the 
correctness of the charge, see Morris v. State. 
Ground 19 assigns error upon a charge to the effect that 

the state contended that the defendant was guilty of an at- 
tempt to incite insurrection, and that the defendant, on the 
other hand, “claims that he is guilty of nothing—that he is not 
guilty of attempting to incite to insurrection”; that the state has 
set out its contentions in the indictment, to which the defend- 
ant pleaded not guilty, which “raises a clear-cut issue of fact 
for this jury to determine under the evidence in the case and 
under the rules of law,” as given in the charge. The excep- 
tions were that the charge failed to point out the issue of fact 
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to be determined by the jury, intimated an opinion that, while 
the defendant may not be guilty of the crime charged, he 
must have been guilty of some crime, and that it was not ap- 
plicable to any facts or evidence adduced upon the trial. Ob- 
viously these exceptions were groundless, if not frivolous. The 
same is true of the exceptions to the charge referred to in 
ground 20 of the motion, which exceptions are so insubstan- 
tial as not to require specific reference thereto. 
With reference to the instruction excepted to respectively 

in grounds 16 and 17, it appears from the specifications in 
the bill of exceptions, and from the transcript made in com- 
pliance therewith, that the defendant requested the court to 
give each of these charges. Certainly he should not except to 
a charge which he requested. 

g. In ground 21 error was assigned upon the refusal of the 
court to give a charge that all evidence of the Ford and Foster 
Clubs be excluded from consideration by the jury, since (as 
contended by the defendant) the Communist Party in this 
state is a legal party and therefore entitled to existence in this 
state. 

Ground 22 complains of the refusal of a request to charge 
that there is a wide difference between demonstration and in- 
surrection, that “demonstration” is the public exhibition of 
one’s sympathy towards a social or political movement, and 
that “insurrection” is resistance with force against the lawful 
authority of the state of Georgia. 
The fact that the Communist Party may have been allowed 

to enter the names of its candidates upon the official ballot 
did not legalize its doctrines if they were in fact insurrection- 
ary. Accordingly, there is no merit in ground 21. 

The requested definition of the word “demonstration” was 
too limited in its scope, and for this reason, if not for others, 
the court properly refused the request referred to in ground 
22. 

ro. Grounds 23 and 24 complained that a witness for the 
state was allowed to use the term “darkey” in referring to 
the defendant, the contention being that the word was a 
term of opprobrium, and that its use was highly prejudicial to 
the defendant. To this objection, which was urged at the 
time, the court replied, “I don’t know whether it is or not,” 
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but directed the witness to refer to the accused as the “de- 
fendant.” 

The term “darkey,” as applied in this state to a person of 
color, is not opprobrious. Webster’s New International Dic- 
tionary states one of the definitions as, “A Negro. Colloq.”; 
and contains nothing to indicate that it is a term of oppro- 
brium. 

11. Having determined that no substantial error of law was 
committed, we now consider the question of whether the evi- 
dence was sufficient to support the verdict. Before proceeding 
to examine the evidence, however, it is proper to determine 
the exact nature of the offense alleged to have been commit- 
ted. Sections 55, 56, and 57 of the Penal Code are as follows: 
“Insurrection shall consist in any combined resistance to the 
lawful authority of the State, with intent to the denial thereof, 
when the same is manifested, or intended to be manifested, by 
acts of violence.” (§ 55) “Any attempt, by persuasion or other- 
wise, to induce others to join in any combined resistance to 
the lawful authority of the State shall constitute an attempt to 
incite insurrection.” (§ 56) “Any person convicted of the of- 
fense of insurrection, or an attempt to incite insurrection, shall 
be punished with death; or, if the jury recommend to mercy, 
confinement in the penitentiary for not less than five nor more 
than twenty years.” (§ 57). 

The defendant was not on trial for the offense of insurrec- 
tion, nor for an attempt to commit that offense. He was in- 
dicted simply for an attempt to incite an insurrection, which 
by section 56 is made a distinct and independent crime under 
the laws of this state. Accordingly, the principles which might 
be applied in passing upon an alleged attempt to commit insur- 
rection, or upon an alleged attempt to commit any other 
crime, are without any sort of relevancy to the present case. 
In U. S. v. Ford, it was said: ““The indefinite nature of the of- 
fense, at common law, of an attempt to commit a crime, has 
induced the enactment of many statutes in England and this 
country, setting forth, in express terms, what acts shall con- 
stitute an attempt to commit the crimes referred to in such 
statutes.” In such a case, the statute, of course, will govern. 
As indicated above, however, the defendant here was not in- 
dicted for an attempt to commit any offense whatsoever, but 
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was charged with the doing of that which constituted an in- 
dependent crime under the law of Georgia, namely, an attempt 
to induce others to join in combined resistance to the lawful 
authority of the state. The word “join,” as used in the stat- 
ute, should be given its ordinary signification. It is defined in 
Webster’s New International Dictionary as “to come together 
so as to be united and connected,” “to unite,” “to form a 
union,” or “to enter into association or alliance.” The statute 
means then that any attempt to induce others to come together 
in any combined resistance to the lawful authority of the state 
shall constitute an attempt to incite an insurrection and shall 
be punishable as stated. It is immaterial whether the authority 
of the state was in danger of being subverted or that an insur- 
rection actually occurred or was impending. In State v. 
Tachin, it was held competent for the state to make it an of- 
fense to attempt by speech to incite hostility and opposition 
even to the government of the United States. See, also, in this 
connection, State v. Diamond, 27 N. M. 477. 

In State v. Quinlan, where the defendant was convicted 
under a statute making it a crime to advocate, encourage, or 
incite the killing or injuring of any person, or class of per- 
sons, it was held to be immaterial whether any person or class 
of persons were in fact killed or injured, “the gravaman of 
the offense being in the incitement or encouragement, and not 
in the actual commission of the offense.” So, in the present 
case, it is unimportant that the defendant may not have been 
successful, if he did in fact attempt to induce others to join 
in any combined resistance to the lawful authority of the 
state, as charged. Nor was it necessary that he attempted to 
induce any large number of persons to commit the offense of 
insurrection, since the offense could be committed by two or 
more persons. In re Charge to Grand Jury: Force must have 
been contemplated, but, as said above, the statute does not in- 
clude either its occurrence or its imminence as an ingredient 
of the particular offense charged. State v. Tachin, supra. Nor 
would it be necessary to guilt that the alleged offender should 
have intended that an insurrection should follow instantly or 
at any given time, but it would be sufficient that he intended 
it to happen at any time, as a result of his influence, by those 
whom he sought to incite, It was the intention of this law to 
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arrest at its incipiency any effort to overthrow the state gov- 
ernment, where it takes the form of an actual attempt to incite 
others to insurrection. In Gibson v. State, supra, it was said 
of section 4250, now section 56: “This does not contemplate 
an attempt by the defendant at insurrection, or to commit in- 
surrection by himself, but an attempt to incite others to join 
in insurrection. A person may commit the offence of an at- 
tempt to incite others to join in, or to commit insurrection 
who neither promises nor attempts to join in it, or commit it 
himself. He may stand aloof entirely when it is committed, 
and still he may, by his influence, have incited it, and may be 
responsible for it.” It was further said in that case that the 
section as to penalty prescribed “a penalty for attempt at in- 
surrection, but none for an attempt to incite insurrection.” 
Hence, the defendant was discharged in that case because the 
statute failed to prescribe a penalty for the specific offense 
of which he was convicted. This defect, however, was cured 
by the act of December 12, 1871, so that the provisions as to 
penalty are now as stated in the Penal Code, § 57. From what 
has been said, the question here is simply this: Did the evi- 
dence show that the defendant made any attempt to induce 
others to come together in any combined forcible resistance 
to the lawful authority of the state? This is the only question 
to be determined under the evidence. 

The evidence, which included certain admissions by the 
defendant, established the fact that he had come to Atlanta 
from another state as an organizer for the Communist Party, 
and that he had no other interest in view. The evidence did 
not show the exact time of his arrival, but it appeared that 
under an assumed or different name he rented a post office box 
for the reception of mail in the Atlanta post office in Septem- 
ber, 1931, and it was a fair inference that he had not resided 
here for any considerable length of time and had not become 
identified with any local business enterprise. He was indicted 
in July, 1932, and it appeared that in the meantime he had ac- 
tively espoused the cause of the unemployed, and had inspired 
a mass demand for an appropriation by the county authori- 
ties for their relief. The jury were authorized to find that his 
chief objective was to press the cause of the Communist 
Party, and that his agitations with reference to local condi- 
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tions were not the result of any particular interest which he 
may have had in the local welfare, but were pursued merely 
as a method of fomenting a state of discontent and unrest as a 
goodly premise for his party program, or, in other words, as 
a means to an end. The jury, on seeing that his principal mis- 
sion was to spread the doctrine of the Communistic Party, 
could weigh the other circumstances in the light of this fact. 
In view of it, the documents found in his possession assumed 
an added significance, and the use to which the defendant may 
have applied them became an easier question for solution by 
the jury. Were these not the tools to be used by the defend- 
ant in the execution of his mission? Did he remain in Atlanta 
for about a year without using them? He told the officers that 
he was sent to Atlanta as a paid organizer for the Communist 
Party, and that the literature was sent to him from the head- 
quarters of this party in New York City. Did he take the 

means and instruments supplied to him and fail to use them? 
Was he active or inactive as an agent of his employer? How 
far did he go in the discharge of the responsible duties as- 
signed to him? The defendant was apparently busy at the 
time of his arrest, since he had just approached his post office 
box and taken out his mail, and was carrying at the time a 
box containing communistic literature. The number of this 
box was 339. 
The evidence showed that he had distributed circulars “Is- 

sued by the Unemployed Committee of Atlanta, P. O. 339,” 
and that he was in fact the author of these circulars. While 
the circulars here referred to may not have been of any con- 
siderable importance within themselves, they showed the de- 
fendant’s connection with the unemployment committee, and 
with the other evidence it was a fair conclusion that the name 
“Unemployment Committee” was a term common in the 
Communist Party applicable to its workers or propagandists. 
It was not shown directly that he ever distributed any litera- 
ture except two classes of circulars of a more or less harmless 
character, but the case depended mainly upon circumstantial 
evidence and must not be measured by the limits of the direct 
evidence introduced. To say that the defendant did no more 
than was shown by the direct evidence would deny to the 
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state all right to the benefit of circumstantial evidence, and 
this, of course, cannot be done. 

With reference to admissions, the defendant stated to one 
of the arresting officers that “he was sent here by this com- 
munist party as an organizer for them, representing this com- 
munist party.” He also stated that the material, or literature, 
found in his possession was “sent to him from headquarters of 
this Communist Party in. New York.” He directed the officers 
to his room in which a part of the literature was found. 

Shortly after his arrest he was taken before Mr. E. A. 
Stephens, assistant solicitor general, who testified as follows: 
“He stated that he came here from Lexington, Kentucky, 
where he was an employee of some coal mine company, he 
stated that a man by the name of E. Doran came there and got 
him interested in the Communist Party, and that he joined the 
Nation Communist Party at Lexington, Kentucky, * * * he 
stated that he was sent to Atlanta to take the position of Or- 
ganizer for the Communist Party; * * * he stated he was 
paid $10 a week, sometimes in cash and sometimes in money 
orders. At that time he stated to me that his duties were, as 
organizer for the Communist Party, to call meetings, educate 
or disseminate information regarding the party at these meet- 
ings, to distribute literature, to secure members for the or- 
ganization and generally to work up an organization of the 
Communist Party in Atlanta. * * * He said he had held or 
attended two meetings, and then later when questioned about 
where they were held he designated the meeting places of 
three meetings that he had called and had been held. * * *: 
He did give me the names of persons that he said were mem- 
bers of the organization, said he only have [had] five or six 
actual members at that time—actual members, as he put it— 
said the meetings were sometimes in vacant houses and some- 
times in private houses * * * he made these statements to me 
freely and voluntary; I want to state, further, among the 
other things he said in talking to me about this quantity of 
literature here in the suitcase and in the grip, a part of which 
you will notice has never been taken out of the wrapper— 
there are several packages like this—in questioning him what 
this was sent to him for, he stated for distribution at his meet- 
ings, the same with reference to many of the books that he 
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had in these two receptacles there * * * he said that he called 
the meetings and held them and conducted the meetings; as 
to whether he said he made any speeches at any of those meet- 
ings, I don’t know that the word ‘speech’ was used.” ‘The lo- 
calities of the meetings were given and were shown to be situ- 
ated in Fulton county. 

Other evidence was introduced which showed that the de- 
fendant had induced others to become members of the Com- 
munistic Party, about twelve in all. What purported to be 
minutes of three meetings were also found in the defendant’s 
possession. Some of the minutes made reference to “section 
committees,’ and from the evidence as a whole the j jury were 
authorized to find that the phrase * ‘section committee,” like 
the term “unemployed committee,” was a designation applied 
to a subordinate division of ie Communist Party. In his 
statement to the jury he denied none of the testimony to 
which reference has been made, and made no explanation or 
statement whatsoever with regard to the literature. 
Among the documents were nine “Membership Books * * * 

of the Communist Party of the U.S. A.” containing the names 
of persons “admitted” to the party in Atlanta. These books 
also contained what purported to be “extracts from the Stat- 
utes of the Communist Party of the U. S. A.,” some of which 
were as follows: ““A member of the Party can be every person 
from the age of eighteen up who accepts the program and 
statutes of the Communist International and the Communist 
Party of the U. S. A., who becomes a member of a basic or- 
ganization of the Party, who is active in this organization, 
who subordinates himself to all decisions of the Comintern 
and of the Party, and regularly pays his membership dues. 
* * * The Communist Party, like all sections of the Comin- 
tern, is built upon the principle of democratic centralization. 
These principles are: * * * Regular reporting of the Party 
committees to their constituents. Acceptance and carrying out 
of the decisions of the higher Party committees by the lower, 
strict Party discipline, and immediate and exact applications 
of the decisions of the Executive Committee of the Commu- 
nist International and of the Central Committee of the Party. 
* * * The basis of the Party organization is the nucleus (in 
factories, mines, shops, etc.) which all Party members work- 
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ing in these places must join. The nucleus consists of at least 
three members. Newly organized nuclei must be endorsed by 
the leading committee of the Section in which the shop nuclei 
are organized. * * * The strictest Party Discipline is the most 
solemn duty of all Party members and all Party Organizations. 
The decisions of the CI and the Party Convention of the CC 
and of all leading committees of the Party, must be promptly 
carried out. Discussion of questions over which there have been 
differences must not continue after the decision has been 
made. * * *” In the same membership books we find the fol- 
lowing question and answer: “What is the Communist Party? 
The Party is the vanguard of the working class and consists 
of the best, most class conscious, most active, the most coura- 
geous members of that class. It incorporates the whole body 
of experience of the proletarian struggle, basing itself upon 
the revolutionary theory of Marxism and representing the 
general and lasting interests of the whole of the working 
class. The Party personifies the unity of proletarian principles, 
of proletarian will and of proletarian revolutionary action. 
(From the program of the Communist International.) We are 
the Party of the working class. Consequently, nearly the 
whole of that class (in time of war and civil war, the whole 
of that class) should work under the guidance of our Party, 
should create the closest contacts with out [our] Party. 
(Lenin.) He who weakens, no matter how little the iron dis- 
cipline of the Party of the proletariat (especially during the 
period of dictatorship), effectually helps the bourgeoisie 
against the proletariat (Lenin).” 
The authenticity of the literature was effectually admitted 

by the defendant, and thus no reasonable question can be 
raised in this case as to the reality of its apparent source, 
whether it purports to be an expression from the New York 
headquarters or from the main party organization, wherever 
located. 

The defendant himself was admittedly a member of the 
party, and he showed that he was connected with a “party 
committee.” Did he accept its discipline, program, and stat- 
utes, and endeavor to execute them as other members were re- 
quired to do? These were questions to be considered by the 
jury, and we cannot say that they should have been answered 
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favorably to the accused. When he solicited members and thus 
pledged them to the party program, what, indeed, was con- 
templated? Was it an “attempt to induce others to join in 
combined resistance to the lawful authority of the State?” 
This was a question to be answered by the jury in the light 
of that program, and here let us notice some of the additional 
literature bearing upon the motive and intent of the party 
organization, and which the jury had before them’ for their 
study and consideration. 

One of the documents was a booklet entitled ‘““The Commu- 
nist Position on the Negro Question.” On the outside cover was 
a map of the United States, under which was the following: 
“Self Determination for the Black Belt.” The map had a dark 
belt across it, beginning with a portion of Arkansas and Loui- 
siana, and extending generally eastward through the states of 
Mississippi, Alabama, Florida, and Georgia, and thence up the 
coast through several states. The belt included about two- 
thirds of the state of Georgia, mostly in the central section, 
from west to east. On page 28 of the pamphlet appeared the 
following: “In the South, the fight must be fearlessly devel- 
oped against the thievery and robbery of the Southern capi- 
talists and landlords; against their whole system of enslaving 
the Negroes based on Jim Crowism and lynch terror. We 
must fight there not merely against inequality, but against the 
whole system by which this inequality is enforced. In the 
first place, our demand is that the land of the Southern white 
landlords for years filled by the Negro tenant farmers, be 
confiscated and turned over to the Negroes. This is the only 
way to insure economic and social equality for the tenant 
farmers. Secondly, we propose to break up the present arti- 
ficial State boundaries established for the convenience of the 
white master class, and to establish the State unity of the terri- 
tory known as the ‘Black Belt,’ where the Negroes constitute 
the overwhelming majority of the population. Thirdly, in this 
territory, we demand that the Negroes be given the complete 
right of self-determination; the right to set up their own gov- 
ernment in this territory and the right to separate, if they 
wish, from the United States. Around these demands for the 
Negroes, as I have outlined them here—with the revolutionary 
white workers in the very fore-front of the struggle—the unity 
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of white workers, small farmers and the Negro masses must 
be established. Not promises: but action. But the Negroes 
have listened to many promises. Every political faker has 
promised equality and freedom. The white workers can win 
the confidence of the Negro masses, not by promises, but by 
action.” 
The matter last quoted appeared to be an extract from a 

speech nominating a candidate for vice president of the United 
States on the Communist ticket for 1932; but, even so, it ap- 
peared in a pamphlet entitled “The Communist Position on 
the Negro Question,” and came to the defendant with the 
implied, if not express, approval of the party headquarters in 
New York. In any view, it illustrated the program in Geor- 
gia, and shed light upon the purpose and intent of the defend- 
ant in soliciting members, and in otherwise executing his mis- 
sion as the party agent. 

This pamphlet which carried the map of the “Black Belt,” 
also contained the following: “Resolutions of the Communist 
International on the Negro Question in the United States.” 
“Resolution of Communist International, October, 1930. 1. 
* * * The struggle of the Communists for the Equal Rights 
of the Negroes applies to all Negroes, in the North as well as 
in the South. The struggle for this slogan embraces all or al- 
most all of the important special interests of the Negroes in 
the North, but not in the South, where the main Communist 
slogan must be: The right of self-determination of the Ne- 
groes in the Black Belt. hese two slogans, however, are most 
closely connected. The Negroes in the North are very much 
interested in winning the right of self-determination of the 
Negro population of the Black Belt and can thereby hope for 
strong support for the establishment of true equality of the 
Negroes in the North. In the South the Negroes are suffering 
no less, but still more than in the North from the glaring lack 
of all equality; for the most part the struggle for their most 
urgent partial demands in the Black Belt is nothing more than 
the struggle for their equal rights, and only the fulfillment of 
their main slogan, the right of self-determination in the Black 
Belt, can assure them of true equality. * * * It is the special 
duty of the revolutionary Negro Workers to carry on tire- 
less activity among the Negro working masses to free them of 
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their distrust of the white proletariat and draw them into the 
common front of the revolutionary class struggle against the 
bourgeoisie. * * * The slogan of the right of self-determina- 
tion occupies the central place in the liberation struggle of the 
Negro population in the Black Belt against the yoke of Ameri- 
can imperialism. But this slogan, as we see it, must be carried 
out only in connection with two other basic demands. Thus, 
there are three basic demands to be kept in mind in the Black 
Belt, namely, the following: (a) Confiscation of the landed 
property of the white landowners and capitalists for the bene- 
fit of the Negro farmers. The landed property in the hands of 
the white American exploiters constitutes the most important 
material basis of the entire system of national oppression and 
serfdom of the Negroes in the Black Belt. More than three- 
quarters of all Negro farmers here are bound in actual serfdom 
to the farms and plantations of the white exploiters by the 

- feudal system of ‘share cropping.’ Only on paper and not in 
practice are they freed from the yoke of their former slavery. 
The same holds completely true for the great mass of black 
contract laborers. Here the contract is only the capitalist ex- 
pression of the chains of the old slavery, which even today 
are not infrequently applied in their natural iron form on the 
roads of the Black Belt (chain-gang work). These are the 
main forms of present Negro slavery in the Black Belt, and 
no breaking of the chains of this slavery is possible without 
confiscating all the landed property of the white masters. 
Without this revolutionary measure, without the agrarian rev- 
olution, the right of self-determination of the Negro popula- 
tion would be only a Utopia or, at best, would remain only 
on paper without changing in any way the actual enslavement. 
{b) Establishment of the state unity of the Black Belt. At the 
present time this Negro Zone—precisely for the purpose of 
facilitating national oppression—is artificially split up and di- 
vided into a number of various States which include distant 
localities having a majority of white population. If the right 
of self-determination of the Negroes is to be put into force, 
it is necessary wherever possible to bring together into one 
governmental unit all districts of the South where the major- 
ity of the settled population consists of Negroes. Within the 
limits of this State there will of course remain a fairly signif- 
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cant white minority which must submit to the right of self- 
determination of the Negro majority. There is no other pos- 
sible way of carrying out in a democratic manner the right 
of self-determination of the Negroes. Every plan regarding 
the establishment of the Negro state with an exclusively Negro 
population in America (and of course still more exporting it 
to Africa) is nothing but an unreal and reactionary caricature 
of the fulfillment of the right of self-determination of the 
Negroes, and every attempt to isolate and transport the Ne- 
groes would have the most damaging effect upon their inter- 
ests. Above all, it would violate the right of the Negro farm- 
ers in the Black Belt not only to their present residences and 
their land, but also to the land owned by the white landlords 
and cultivated by Negro labor. (c) Right of self-determina- 
tion. This means complete and unlimited right of the Negro 
majority to exercise governmental authority in the entire ter- 
ritory of the Black Belt, as well as to decide upon the relations 
between their territory and other nations, particularly the 
United States. It would not be right of self-determination in 
our sense of the word if the Negroes in the Black Belt had 
the right of self-determination only in cases which concerned 
exclusively the Negroes and did not affect the whites, because 
the most important cases arising here are bound to affect the 
whites as well as Negroes. First of all, true right to self-deter- 
mination means that the Negro majority and not the white 
minority in the entire territory of the administratively united 
Black Belt exercises the right of administering governmental, 
legislative, and judicial authority. At the present time all this 
ower is concentrated in the hands of the white bourgeoisie 

and landlords. It is they who appoint all officials, it is they 
who dispose of public property, it is they who determine the 
taxes, it is they who govern and make the laws. Therefore, 
the overthrow of this class rule in the Black Belt is uncondi- 
tionally necessary in the struggle for the Negroes’ right to 
self-determination. This, however, means at the same time the 
overthrow of the yoke of American imperialism in the Black 
Belt on which the forces of the local white bourgeoisie de- 
pend. Only in this way, only if the Negro population of the 
Black Belt wins its freedom from American imperialism even 
to the point of deciding i1rseLr the relations between its 
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country and other governments, especially the United States, 
will it win real and complete self-determination. One should 
demand from the beginning that no armed forces of American 
imperialism should remain on the territory of the Black Belt. 
* * * As stated in the letter of the Political Secretariat of the 
E. C. C. I. of March 16, 1930, the Communists must unreserv- 
edly carry on the struggle for the self-determination of the 
Negro population in the Black Belt in accordance with what 
has been set forth above. It is incorrect to say that the Com- 
munists are only to carry on propaganda or agitation for the 
right of self-determination, but not to develop any activity 
to bring this about. No, it is of the utmost importance for the 
Communist Party to reject any such limitation of its struggle 
for this slogan. Even if the situation does not yet warrant the 
raising of the question of uprising, one should not limit one- 
self at present to propaganda for the ‘Right of Self-Determina- 
tion’ but should organize mass actions such as demonstrations, 
strikes, tax boycott movements, etc. * * * It would be a mis- 
take to imagine that the right of self-determination slogan is 
a truly revolutionary slogan only in connection with the de- 
mand for complete separation. The question of power is de- 
cided not only through the demand of separation, but just 
as much through the demand of the right to decide the separa- 
tion question and self-determination in general. A direct ques- 
tion of power is also the demand of confiscation of the land of 
the white exploiters in the South, as well as the demand of the 
Negroes that the entire Black Belt be amalgamated into a State 
unit. Hereby every single fundamental demand of the libera- 
tion struggle of the Negroes in the Black Belt is such that 
if once thoroughly understood by the Negro masses and 
adopted as their slogan it will lead them into the struggle for 
the overthrow of the power of the ruling bourgeoisie, which 
is impossible without such revolutionary struggle. One can- 
not deny that it is just possible for the Negro population of 
the Black Belt to win the right to self-determination during 
capitalism; but it is perfectly clear and indubitable that this is 
possible only through successful REVOLUTIONARY STRUGGLE for 
power against the American bourgeoisie, through WRESTING 
the Negroes’ right of self-determination from American Im- 
perialism. Thus, the slogan of right to self-determination is a 
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real slogan of NATIONAL REBELLION which to be considered as 
such, need not be supplemented by proclaiming struggle for 
the complete separation of the Negro zone, at least not at 
present. * * * It is particularly incumbent on Negro Commu- 
nists to criticize consistently the half-heartedness and hesita- 

_. tions of the petty-bourgeois national-revolutionary Negro 
leaders in the liberation struggle of the Black Belt, exposing 
them before the masses. * * * Simultaneously, Negro commu- 
nists must carry on among the Negro masses an energetic ; 

struggle against nationalist moods directed indiscriminately 
against all whites, workers as well as capitalists, Communists 
as well as imperialists. Their constant call to the Negro masses 
must be: REVOLUTIONARY STRUGGLE AGAINST THE RULING WHITE 
BOURGEOISIE, THROUGH A FIGHTING ALLIANCE WITH THE REVO+ 
LUTIONARY WHITE PROLETARIAT.” 
The booklet from which the foregoing statements are 

quoted contained a foreword as follows: “The documents 
presented in this pamphlet are the result of the very best and 
most careful thought, study and experience of our Party. 
The correct line on our Party has been hammered out in years 
of bitter struggle—struggle with the enemies of Bolshevism. 
* * * But in the furious struggle against our enemies, and 
against the influence of these enemies upon our own ranks; 
with the indispensable guidance of the Communist Inter- 
national—our Party has hammered out its BOLSHEVIK line on the 
Negro question.” 

Another document found in the defendant’s possession was 
a book entitled “Communism and Christianism,” and contain- 
ing the following statements: “As the machinery of capitalist 
government, including the armed forces of the nation, con- 
serves the monopoly by the capitalist class of the wealth taken 
from the workers, the working class must organize consciously © 
and politically for acquiring the powers of government, na- 
tional and local, in order that this machinery, including these 
forces, may be converted from an instrument of oppression 
into the agent of emancipation and the overthrow of priv- 
ilege, aristocratic and plutocratic. The trouble with every re- 
formatory socialism of modern times is, that it undertakes the 
impossibility of changing the fruit of the capitalist state into 
that of the communistic one, without changing the political en 
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organism; but to do that is as impossible as to gather grapes 
from thorns or figs from thistles. Hence an uprooting and re- 
planting are necessary (a revolution not a reformation) which 
will give the world a new tree of state. Capitalism no longer 
grows the fruits (foods, clothes and houses) which are neces- 
sary to the sustenance of all the world. Hence it must be dug | 
up by the roots in order that a tree which is so organized that 
it will bear these necessities for the whole world may be 
planted in its place. The people in Russia have accomplished 
this uprooting and replanting (this revolution) in the case of 
their state, and those of every nation are destined to do the 
same in one way or another, each according to its historical 
and economical development, some with much violence, most, 
I hope with but little.” 

The evidence also included a document entitled “An Ap- 
peal to Southern Young Workers.” Following are some of the 
statements contained in this document: “The Young Commu- 
nist League is the champion not only of the young white 
workers but especially of the doubly oppressed Negro young 
workers. The Young Communist League fights against the 

whole system of race discrimination and stands for full racial, 
political, economic and social equality for all workers. * * * 
The Young Communist League is a section of the Young 

Communist International, the revolutionary leader of the 
young workers the world over and accepts the guidance of 
the Communist Party of America. The Young Communist 

League fights for: * * * FULL POLITICAL, SOCIAL AND RACIAL 
EQUALITY FOR THE NEGRO WORKERS. * * * SMASH THE NATIONAL 

GUARD, THE C. M. T. C. AND R. O. T. C.” 
Stull another document was one entitled “Party Organizer,” 

and containing a number of articles on the Communistic 

Party, on what it advocates, and the manner of organizing 
workers. 

In his statement to the jury the defendant said in part: “We 
know the system we are living under is on the verge of col- 
lapse; no matter what system we are living under, it has de- 
veloped to its highest point and comes back—for instance, you 
can take a balloon and get so much air in it, and when you 
get too much it bursts; so with the system we are living under 
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—of course, I don’t know whether that is insurrection or not, 
but the question, it has developed to its highest point.” 
The defendant here apparently expressed the view that a 

crisis was impending. Did this statement not indicate a belief 
that the conditions were opportune for a revolution or insur- 
rection and that now or soon would be a seasonable time to 
strike? We repeat that the case does not turn alone upon the 
direct evidence that circulars advocating unemployment re- 
lief were distributed. It must not be overlooked that the de- 
fendant was an organizer and induced a number of persons 
to become members of the Communist Party, the purpose and 
intent of which are thoroughly illustrated by the documentary 
evidence from which we have quoted. The establishment of 
the “Black Belt” by peaceful and through lawful processes 
could not have been reasonably anticipated. It called for 
“breaking up State lines” with even the right of secession from 
the present national government. The literature fairly teems 
with such expressions as “confiscation,” “revolution,” “rebel- 
lion,” and “violence,” even distinguishing a “reformation” and 
advocating an “uprooting” in its stead. The jury were amply 
authorized to infer that violence was intended, and that the 
defendant did attempt to induce others to combine in such 
resistance to the lawful authority of the state. 

In Carr v. State, this court said that: “A combination of per- 
sons working together in a campaign with the intent and pur- 
pose to overthrow the present government of the United 
States or the states of the federal Union, by the establish- 
ment of a proletarian dictatorship through resistance to the 
federal government and by the smashing of the National 
Guard, cannot be considered as an inoffensive peaceful ag- 
gregation of citizens merely advising that course with the an- 
ticipation that the present government will quietly lay down 
its authority and embrace the principles and form of the pro- 
letarian dictatorship of Soviet Russia.” This statement was in 
reference to the use of literature containing some of the ex- 
pressions which are found in this record and quoted in the 
present opinion. In Gitlow v. People, the Supreme Court of the 
United States had for consideration a “Manifesto,” which in 
tone and substance was similar to the documentary evidence in 
the instant case, and not stronger in its tendency to insurrection. 
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In Carr v. State, supra, Mr. Justice Gilbert, speaking for this 
court, quoted at length from the decision in the Gitlow case. We 
now refer to the quotations there made as illustrating the opinion 
of the highest court on the nature and purport of such literature. 
Some of the language is so pertinent that we also take the liberty 
of quoting again, in part, as follows: ““The Manifesto, plainly, is 
neither the statement of abstract doctrine nor, as suggested by 
counsel, mere prediction that industrial disturbances and revo- 
lutionary mass strikes will result spontaneously in an inevitable 
process of evolution in the economic system. It advocates and 
urges in fervent language mass action which shall progressively 
foment industrial disturbances and through political mass 
strikes and revolutionary mass action overthrow and destroy 
organized parliamentary government. It concludes with a call 
to action in these words: “The proletarian revolution and the 
Communist reconstruction of society—the struggle for these— 
is now indispensable. * * * ‘The Communist International calls 
the proletariat of the world to the final struggle!’ This is not 
the expression of philosophical abstraction, the mere predic- 
tion of future events; it is the language of direct incitement. 
The means advocated for bringing about the destruction of 
organized parliamentary government, namely, mass industrial 
revolts usurping the functions of municipal government, po- 
litical mass strikes directed against the parliamentary State, and 
revolutionary mass action for its final destruction, necessarily 
imply the use of force and violence, and in their essential 
nature are inherently unlawful in a constitutional government 
of law and order. That the jury were warranted in finding 
that the Manifesto advocated not merely the abstract doc- 
trine of overthrowing organized government by force, vio- 
lence and unlawful means, but action to that end, is clear. 
* * * That utterances inciting to the overthrow of organized 
government by unlawful means present a sufficient danger 
of substantive evil to bring their punishment within the range 
of legislative discretion, is clear. Such utterances, by their very 
nature, involve danger to the public peace and to the security 
of the State. They threaten breaches of the peace and ultimate 
revolution. And the immediate danger is none the less real and 
substantial, because the effect of a given utterance cannot be 
accurately foreseen. The State cannot reasonably be required 
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to measure the danger from every such utterance in the nice 
balance of a jeweler’s scale. A single revolutionary spark may 
kindle a fire that, smouldering for a time, may burst into a 
sweeping and destructive conflagration. It cannot be said that 
the State is acting arbitrarily or unreasonably when in the 
exercise of its judgment as to the measures necessary to protect 
the public peace and safety, it seeks to extinguish the spark 
without waiting until it has enkindled the flame or blazed into 
the conflagration. It cannot reasonably be required to defer 
the adoption of measures for its own peace and safety until 
the revolutionary utterances lead to actual disturbances of the 
public peace or imminent and immediate danger of its own 
destruction; but it may, in the exercise of its judgment, sup- 
press the threatened danger in its incipiency. In People v. 
Lloyd, it was aptly said: ‘Manifestly, the legislature has au- 
thority to forbid the advocacy of a doctrine designed and in- 
tended to overthrow the government without waiting until 
there is a present and imminent danger of the success of the 
plan advocated. If the State were compelled to wait until the 
apprehended danger became certain, then its right to protect 
itself would come into being simultaneously with the over- 
throw of the government, when there would be neither prose- 
cuting officers nor courts for the enforcement of the law.’” 

The evidence authorized the verdict, and the court did not 
err in refusing a new trial. 
Judgment affirmed. All the Justices concur, except RUS- 

SELL C. J., absent on account of illness. 




