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PREFACE

It is the object of the following pages to de-
scribe the various functions and proceedings of
Parliament in a form adapted, as well to purposes
of reference, as to a methodical treatment of the
subject. The well-known work of Mr. Hatsell
abounds with Parliamentary learning, and, except
where changes have arisen in the practice of later
years, is deservedly regarded as an authority upon
all the matters of which it treats. Other works
have also appeared, upon particular branches of
Parliamentary practice ; or with an incidental
rather than direct bearing upon all of them: but
no general view of the proceedings of both houses
of Parliament, at the present time, has yet been
published; and it is in the hope of supplying some
part of this acknowledged deficiency, that the pre-
sent Treatise has been written.

A theme so extensive has only been confined

within the limits of a single volume, by excluding
A3
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or rapidly passing over such points of constitu-
tional law and history as are not essential to the
explanation of proccedings in Parliament; and by
preferring brief statements of the general result
of precedents to a lengthened enumeration of the
precedents themselves.  Copious references are
given, throughout the work, to the Journals of
both houses, and to other original sources of infor-
mation : but quotations have been restricted to
resolutions and standing orders, to pointed autho-
rities, and to precedents which serve to eluci-
date any principle or rule of practice better than
a more general statement in the text.

The arrangement of the work has been designed
with a view to advance from the more general to
the particular and distinct proceedings of Parlia-
ment, to avoid repetition, and to prevent any
confusion of separate classes of proceedings: and
each subject has been treated, by itself, so as to
present, first, the rules or principles; secondly,
the authorities, if any be applicable; and, thirdly,
the particular precedents in illustration of the
practice.

As the last edition of Mr. Hatsell's work was
published in 1818, the precedents of proceedings

in the House of Commons have generally been
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selected from the Journals of the last five and
twenty years, except where those of an earlier
date were obviously more appropriate. But as
the precedents of the House of Lords had not
been collected in any previous work, no limitation
has been observed in their selection.

It only remains to acknowledge the kind assist-
ance which has been rendered by many gentlemen,
who have communicated their knowledge4of the
practice of Parliament, in their several official
departments, with the utmost courtesy: while
the Author is under peculiar obligations to
Mr. Speaker, with whose encouragement the work
was undertaken, and by whose valuable sugges-

tions it has been incalculably improved.

House of Commons,
May 2d, 1844.
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BOOK L

CONSTITUTION, POWERS, AND PRIVILEGES
OF PARLIAMENT.

CHAPTER L

PRELIMINARY VIEW OF THE CONSTITUENT PARTS OF PAR-
LIAMENT : THE CROWN, THE LORDS SPIRITUAL AND
TEMPORAL, AND TIIE KNIGHTS, CITIZENS, AND BUR-
GESSES ; WITIHI INCIDENTAL REFERENCE TO TIIEIR AN-
CIENT IIISTORY AND CONSTITUTION.

Tue present constitution of Parliament has been the
growth of many centurics. Its origin and early history,
though obscured by the remoteness of the times and the
imperfect records of a dark period in the annals of Europe,
have been traced back to the free councils of our Saxon
ancestors. The popular character of these institutions was
subverted, for a time, by the Norman Conquest; but the
people of England were still Saxons by birth, in language,
and in spirit, and gradually recovered their ancient share in
the councils of the state. Step by step the legislature has
assumed its present form and character ; and after many
changes its constitution is now defined by—

“The clear and written law,—the deep-trod footmarks
¢ Of ancient custom.”
No historical inquiry has greater attractions than that
which follows the progress of the British Constitution from
the earliest times, and notes its successive changes and
development ; but the immediate object of this work is to
B
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I. The King
or Queen.

2 THE CROWN.

display Parliament in its present form, and to describe its
various operations under existing laws and custom. For
this purpose, the history of the past will often be adverted
to; but more for the explanation of modern usage than on
account of the interest of the inquiry itself. Apart from
the immediate functions of Parliament, the general consti-
tution of the British government is not within the design
of this Treatise; and however great the temptation may
be to digress upon topies which are suggested by the pro-
ceedings of Parliament, such digressions will rarely be
admitted. Within these bounds an outline of each of the
constituent parts of Parliament, with incidental reference
to their ancient history and constitution, will properly
introduce the consideration of the various attributes and
proceedings of the legislature.

The Imperial Parhament of the United Kingdom of
Great Britain and Ireland, is composed of the King or
Queen, and the three estates of the realm, viz. the Lords
Spiritual, the Lords Temporal, and the Commons. These
several powers collectively make laws that are binding
upon the subjects of the British empire; and, as distinet
members of the supreme legislature, enjoy privileges and
exereise funetions peculiar to each.

[. The Crown of these realms is hereditary, and the
kings or queens have ever enjoyed various prerogatives,
by preseription, custom, and law; which assign to them
the chief place in Parliament, and the sole executive
power.  But as the collective Parliament is the supreme
legislature, the right of succession and the prerogatives of
the Crown itsclf, are subject to limitations and change, by
the consent and authority of the king or queen for the
time being, and the three estates of the realm in Parlia-
ment assembled.  To the changes that have been effected,
at different times, in the legal succession to the Crown, it
is needless to refer, as the Revolution of 1688 is a sufficient
example. The power of Parliament over the Crown is
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distinctly affirmed by the statute law, and recognised as an
important principle of the constitution.

All the kings and queens since the Revolution have taken
an oath at their coronation, by which they have ¢ promised
and sworn to govern the people of this kingdom, and the
dominions thereto belonging, according to the statutes in
Parliament agreed on, and the laws and customs of the
same.”! The Act 12 & 13 Will. 8, c. 2, affirms “ that the
laws of England are the birthright of the people thereof ;
and all the kings and queens who shall ascend the throne
of this realm ought to administer the government of the
same according to the said laws; and all their officers and
ministers ought to serve them respectively according to
the same.” And the statute 6 Anne, c. 7, declares it high
treason for any one to maintain and affirm by writing,
printing, or preaching, “that the kings or qucens of this
realm, by and with the authority of Parliament, are not
able to make laws and statutes of sufficient force and
validity to limit and bind the Crown, and the descent,
limitation, inheritance, and government thereof.”

Nor was this a modern principle of constitutional law
established by the Revolution of 1688. If not admitted
in its whole force so far back as the great charter of King
John, it has been affirmed by Parliament in very ancient
times. In the 4oth Edw. 8, the pope had demanded
homage of that monarch for the kingdom of England and
land of Ireland, and the arrears of 1,000 marks a year
that had been granted by King John to Innocent the 3d
and his successors. The king laid these demands before

his Parliament, and it is recorded that

“The prelates, dukes, counts, barons, and commons, thereupon, af-
ter full deliberation, answered and said with one accord, that neither
the said King John,nor any other, could put himself or his kingdom,
or people, in such subjeetion without their assent; and, as it appears
by several evidences, that if this was done at all, it was done with-
out their assent, and against his own oath on his coronation,” they
resolved to resist the demands of the pope with all their power.*

' 1 Gul. & Mar. c. G. 2 2 Rot. Parl. 290.

B2
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4 THE CROWN.

From the words of this record it would appear, that
whether the charter of King John submitted the royal
prerogatives to Parliament or not, it was the opinion of the
Parliament of Edward 3, that even King John had been
bound by the same laws which subsisted in their own time.

The same principle had been laid down by the most
venerable authorities of the English law, before the limits
of the constitution had become defined. Bracton, a judge
in the reign of Henry 3d, declared that ¢ the king must not
be subject to any man; but to God and the law, becanse

the law makes him king.”?

At a later period, the learned
Fortescue, the lord chancellor of Henry 6 in his banish-
ment, thus explained the king’s prerogative to the king’s
son: “A king of England cannot, at his pleasure, make
any alterations in the laws of the land, for the nature of
his government is not only regal but political.” ¢ lHe can
neither make any alteration or change in the laws of the
realm without the consent of the subject, nor burthen them,
7”2 Later still,

during the reign of Llizabeth, who did not suffer the royal

against their wills, with strange impositions.

prerogative to be impaired in her time, Sir Thomas Smyth
aftirmed that “the most high and absolute power of the
realm of England consisteth in the Parliament;”* and
then proceceded to assign to the Crown, exactly the same
place in Parliament as that acknowledged, by statute, since
the Revolution.

Not to multiply authorities, enough has been said to
prove that the Revolution only defined the constitutional
prerogatives of the king, and that the Bill of Rights* was
but a declaration of the ancient law of England.

! Braeton, lib. 1, ¢. 8. ? De Laudibus, Leg. Ang. ¢. 9.

* De re-publich Anglorum, book 2, ¢. 1, by Sir Thomas Smyth, knt.

* “That the pretended power of suspending or dispensing with laws, or
the execution of laws, without consent of Parliament, is illegal.” ¢ That levy-
ing money for or to the use of the Crown, by pretence of prerogative, withont
grant of Purliament, for longer time or in other manner than the same is or
shall be granted, is illegal.”—1st, 2d, and 4th articles of the Bill of Rights.
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The prerogatives of the Crown, in connexion with the
legislature, are of paramount importance and dignity. The
legal existence of Parliament results from the exercise of
royal prerogative. As the head of the church, the Crown
virtually appoints all archbishops and bishops, who form
one of the three estates of the realm, and, as “lords
spiritual,” hold the highest rank, after princes of the blood
royal, in the House of Lords. All titles of honour are the
gift of the Crown, and thus the “lords temporal ” also, who
form the remainder of the upper house, have been created
by royal prerogative, and their number may be increased
at pleasure. In early times the summons of peers to
attend Parliament depended entirely on the royal will; but
their hereditary titles have long since been held to confer a
right to sit in Parliament. To a Queen’s writ, also, even
the House of Commons owe their election, as the repre-
sentatives of the people. To these fundamental powers are
added others of scarcely less importance, which will be
noticed in their proper place.

I1. The Lords Spiritual and Temporal sit together and
jointly constitute the [Touse of Lords, which is the second
branch of the legislature in rank and dignity. 1. The
lords spiritual are the archbishops and bishops of the Pro-
testant Lstablished Church of England and four repre-
sentative bishops of the Church of Ireland. Before the
Conquest the lords spiritual held a prominent place in the
great Saxon councils, which they retained in the councils
of the Norman kings; but the right by which they have
always held a place in Parliament, has not been agreed
upon by the constitutional writers. In the Saxon times
there is no doubt that they sat, as bishops, by virtue of
their ecclesiastical office; but according to Selden, William
the Conqueror, in the fourth year of his reign, first brought
the bishops and abbots under the tenure by barony;' and
Blackstone, adopting the same view, states that “ William

! Tit. of Hon. part 2, s. 20.
B3
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the Conqueror thought proper to change the spiritual
tenure of frank-almoign, or frec alms, under which the
bishops held their lands under the Saxon government, into
the feudal or Norman tenure by barony; and in right of
succession to those baronies, which were unalienable from
their respective dignities, the bishops and abbots were
allowed their seats in the House of Lords.”! Lord Hale
was of opinion that the bishops sit by usage; and Mr.
Hallam maintains that the bishops of William the Con-
queror were entitled to sit in his councils by the general
custom of Europe, which invited the superior ecclesiasties
to such offices, and by the common law of England, which
the Conquest did not overturn.* Another view of the
question is, that before the dissolution of the monasteries,
the mitred abbots had a seat in Parliament solely by virtue
of their tenures as barons; but that the bishops sat in a
double capacity, as bishops and as barons.> Their presence
in Parliament, however, has been uninterrupted, whatever
changes may have been effected in the nature of their tenure.

There are two archbishops (of York and Canterbury)
and twenty four bishops of the Church of England, who
have seats in Parliament.* To these were added four
bishops of the Church of Ireland, on the union of that
country with Great Britain, who sit by rotation of sessions,
and represent the whole episcopal body of Ireland in Par-
liament.® Of these four lords spiritual, an archbishop of
the Church of Ireland is always one.

2. The lords temporal are divided into dukes, mar-
quesses, earls, viscounts, and barons, whose titles are of
different degrees of antiquity and honour. The title of
duke, though first in rank, is by no means the most an-
cient in this country. It was a feudal title of high dignity

' 1 Comm. p. 150, ? Middle Ages, vol. iii. pp. 6, 7.
? Hody’s Treatice on Convoceations, p. 126.
* The Bishop of Sodor and Man has no scat in Parliament.

* 39 & 40 Gro. 3, e. 67 (Act of Union, art. 4); 40 Geo. 3 (Irish), c. 29;
3 &4 Will. 4, e. 37, 5. 51, 52
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in all parts of Enrope, in very early times, and among the
Saxons, duces (or leaders) are frequently mentioned; but
the title was first conferred after the Conquest by Ed-
ward 3, upon his son Edward the Black Prince, whom
he created Duke of Cornwall.! Before that time the title
had often been nsed as synonimous with that of count.

Marquesses were originally lords of the marches or bor-
ders, and derived their title from the offices held by them.
In the German empire, the counts or graves of those pro-
vinces which were on the frontiers had the titles of mar-
chio and marggravius in Latin; of markgraf in German,
and marchese in Italian. In England similar offices and
titles were anciently enjoyed without being attached to
any distinct dignity in the peerage. The noblemen who
governed the provinces on the borders of Wales and
Scotland were called marchiones, and claimed certain pri-
vileges by virtue of their office; but the earliest creation
of marquess as a title of honour, was in the ninth year of
Richard 2. Robert de Vere, Earl of Oxford, was then
created Marquess of Dublin, for life, and the rank assigned
to him in Parliament by right of this new dignity, was
mmmediately after the dukes, and before the earls.* In
the same reign John Earl of Somerset was created Mar-
quess of Dorset, but was deprived of the title by Henry 4.
In the fourth year of the latter reign the Parliament prayed
the king to restore this dignity, but the Earl begged to
decline its acceptance, because the name was so strange
in this kingdom.?

The title of Earl in England is equivalent to that of
comes or count in other countries of Europe. Amongst
the Saxons there were ealdormen, to whom the govern-
ment of provinces was committed, but whose titles were
official and not hereditary.* That title was often used by
writers indifferently with comes, on account of the simi-

! Seld. Tit. of Hon. part 2, s.9. 20, &e. 2 Ib.s.47. 23 Rot. Parl. 488.
* Spelman, on Feuds and Tenures, p. 13.  Rep. on Dignity of the Pecrage,
1820, p. 17.
B4
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larity of character and dignity denoted by those names.
When the Danes had gained ascendancy in England, the an-
cient Danish title of eorle, which indicated a similar dignity,
was gradually substituted for that of ealdorman. At the
Norman Conquest the title of eorle or earl was in nniversal
use, and was so high a dignity that in the carliest charters
of William the Conqueror he styles himself in Latin, “Prin-
ceps Normannorum,” and in Saxon, Eorle or Earl of Nor-
mandy.!  After the Conquest the Norman name of count
distinguished the noblemen who enjoyed this dignity; from
whence the shires committed to their charge have ever
since been called counties? In the course of time the
original title of earl was revived, but their wives and peer-
esses of that rank in thewr own right, have always retained
the French name of countesses.

Between the dignities of earl and baron no rank inter-
vened, in England, until the reign of Henry 6; but in
France the title of viscount, as subordinate to that of
count, was very ancient. The great counts of that king-
dom holding large territories in feudal sovereignty, ap-
pointed governors of parts of their possessions, who were
called viscounts, or wicecomites. These, either by feudal
gift, or by usurpation, often obtained an inheritance in the
districts confided to them, and transmitted the lands and
dignity to their posterity.® In England, the title of vis-
count was first conferred upon John Beaumont, Viscount
Beaumont, by Henry 6, in the eighteenth year of his
reign 5 and a place was assigned to him in Parliament, the
council, and other assemblies, above all the barons.* The
French origin of this dignity was exemplified immediately
afterwards by the grant of the viscounty of Beaumont, in
Irance, to the same person, by King Henry, who then
styled himself king of France and England. The rank and
precedence of a viscount were more distinetly defined by

! Seld. Tit, Hon. pait 2, s, 2, # 3 Rep. on Dignity of the Peerage, 86.
3 Seld. Tav. of Hon parl 2, 5. 19, ¢ eld, Tit. of Hon, part 2, s. 30.
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patent, in the 23d of Ilenry 6, to be above the heirs and
sons of carls, and immediately after the earls themselves.
Barons are often mentioned in the councils of the Saxon
kings, and in the laws of Edward the Confessor were classed
with the archbishops, bishops, and earls; but the name

Barons.

bore different significations, and no distinct dignity was

annexed to it, as in later times. After the Conquest every
dignity was attached to the possession of lands, which
were held immediately of the king, subject to feudal ser-
vices. The lands which were granted by William the
Conqueror to his followers descended to their posterity,
who, by virtue of the baronies held by them, were ennobled
by the dignity of baron. By the fendal system, every
tenant was bound to attend the court of his immediate
superior, and hence the barons, being tenants in capite of
the king, were entitled to attend the king’s court or coun-
cil ; but, although their presence at the king’s council was
part of the conditions of their tenure, they received writs
of summons from the king, when their attendance was re-
quired. At length, when the lands became subdivided, and
the king’s tenants were consequently more numerous and
poor, they were separated into greater and lesser barons;
of whom the former continued to receive particular writs
of summons from the king, and the latter only a general
summons through the sheriffs. The feudal tenure of the
baronies afterwards became unnecessary to create the dig-
nity of a baron, and the king’s writ or patent alone con-
ferred the dignity and the seat in Parlitament. The con-
dition of the lesser barons, after their separation from their
more powerful brethren, will be presently explained.

On the union of Scotland, in 1707, the Scottish peers
were not admitted, as a class, to seats in the British Par-
liament; but they elect, for each Parliament, sixtcen repre-
sentatives from their own body; who must be descended
{from ancestors who were peers at the time of the union.

Represcutative
peers of Scot-
Jand.
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Under the Act for the legislative union with Ireland,
which came into operation in 1801, the Irish peers elect
twenty-eight representatives for life from the peerage of
Ireland. The power of the queen to add to the number
of Irish peers is subject to limitation: she may make

. promotions in the peerage at all times; but she can only

create a new Irish peer whenever three of the peerages of
Ireland, which were in existence, at the time of the union,
have become extinet. But if it should happen that the
number of Irish peers—exclusive of those holding any
peerage of the United Kingdom, which entitles them to an
hereditary seat in the House of Lords—should be reduced
to one hundred; then one new Irish peerage may be created
as often as one becomes extinct, or whenever an Irish
peer becomes entitled, by descent or creation, to an here-
ditary seat in the Imperial Parliament ; the true intent
and meaning of that article of union being to keep up the
Irish peerage to the number of one hundred.!

These, then, are the component parts of the House of
Lords, of whom all peers and lords of Parliament, what-
ever may be their title, have equal voice in Parliament;
but none are permitted to sit in the house until they are
twenty-one years of age.”

The two estates of lords spiritual and lords temporal,
thus constituted, may originally have had an equal voice in
all matters deliberated upon, and had separate places for
their discussion ; but at a very early period they are found
to constitute onc assembly; and, for many centuries past,
though retaining their distinct character and denomina-
tions, they have been, practically, but one estate of the
realm.  Thus the Act of Uniformity, 1st Elizabeth, c. 2,
was passed by the queen, the lords temporal, and the com-
mons ; for all the lords spiritual dissented, and their names
were omitted from the Act.  The lords temporal are the

' Fourth art. of Union, ? Lords’ S. O. No. 93.
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hereditary peers of the realm, but the bishops are only
lords of Parliament.! Their votes are intermixed, and the
joint majority of the members of both estates determine
every question ; but they sit apart, on separate benches,
the place assigned to the lords spiritual being the upper
part of the house, on the right hand of the throne.

The House of Lords, in the aggregate, is now composed
of 429 members, who are distributed in their different
classes, in the following manner :

LORDS SPIRITUAL :
2 archbishops (Canterbury and York).
24 English bishops.
4 Irish representative bishops.

Total 30 *

Lorps TEMPORAL:
2 dukes of the blood royal.

20 dukes.
20 marquesses.

115 earls.
21 viscounts.

207 barons.
16 representative peers of Scotland.
28 representative peers of Ireland.

Total 429

IT1. The last estate is that of the Commons, or knights, I11. The Com-
citizens, and burgesses. The date of their admission to a ™™
place in the legislature has been a subject of controversy
among historians and constitutional writers; of whom some
have traced their claims up to the Saxon period, while
others deny them any share in the government until long
after the Conquest. Without entering minutely upon a
" subject, which, although of the deepest interest, is no
longer of constitutional import, a brief statement will

! See Lords’ 8. O. No.44. “ It would be resolved what privilege noble-
men and peers have, betwixt which this difference is to be observed, that
bishops are only lords of Parliament, but not peers, for they are not of
tryal by nobility.”
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serve to unfold the ancient character of the House of
Commons, and to render its present constitution the more
intelligible.

It is agreed by many writers of learning and autho-
rity, that the commons formed part of the great synods
or councils before the Conquest; but how they were sum-
moned, and what degree of power they possessed, is a
matter of doubt and obscurity. Under the Saxon kings
the forms of local government were undoubtedly popular.
The shire-gemote was a kind of county Parliament, over
which the ealdorman, or earl of the shire (being himself
elected to that office by the frecholders) presided, with the
bishop, the shire-gerieve (or sherift), and the assessors
appointed to assist their deliberations upon points of law.
A shire-gemote was held twice a-year in every county,
when the magistrates, thanes, and abbots, with all the
clergy and landholders, were obliged to be present; and a
varicty of business was transacted ; but the proceedings of
these assemblies generally partook more of the character
of a court of justice, than of a legislative body.

That the wittena-gemote, or national council, was of an
equally popular constitution with the shire-gemote is not
so certain. If the smaller proprietors of land were not
actually disqualified by law from taking part in the pro-
ccedings; yet their poverty and the distance of the council
from their homes, must generally have prevented them
from attending. It has been conjectured that they were
represented by their tithing-men, and the inhabitants of
towns by their chief magistrates; but notwithstanding
the learning and ingenuity which have been devoted to
the inquiry, no system of political representation can be
traced back to that time. In the absence of any such
trace, however, Mr. Sharon Turner says, that

“ After many years’ consideration of the question, he is inelined
to believe that the Anglo-Saxon wittena-gemote very much re-
sembled our present Parliament in the orders and persons that
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composed it ; and that the members who attended as representatives

were chosen by classes analogous to those who now possess the

elective franchise.” !

e considers it

“ Inemmbent on the historical antiqunary to show, not when the
people acceded to the wittena-gemotes, but when, if ever, they
were divested of the right of attending them,” as the German
national eouncils, from which this Saxon institution derived its
origin, were attended by all the people; and he argues that < the
total absenee of any document or date of the origin of the election
of representatives by the freeholders of counties, is the-strongest
proof we can have that the custom has been immemorial, and long
preeeded the Norinan Conquest. The facts that such representa-
tives have been always called knights of the shire, and that milites,
or an order like those afterwards termed knights, were part of the
wittena-gemote, befriend this deduction.” 2

That the people were frequently present at the deliber-
ations of the wittena-gemote, and that the authority of
their name was used, appears from many records; but
whether as witnesses (in which capaeity they are some-
times spoken of), or because their presence was necessary
to give effect to laws, cannot now be established. In the
reign of Ethelwolf, o.p. 855, a great council was held at
Winchester, in which a tenth, from the whole nation, was
given to the church by “the king, the barons, and the
people in an infinite multitude;”” but the nobles only signed
the law.® A “ copious multitude of people, with many
cnights,” are also said to have attended a similar counci
knights,” 1 lto ] ttended 1 |
in the fifth year of the reign of King Canute, but it does
not appear that the people took any part in the proceed-
ings, except as spectators. In Edward the Confessor's
law De Apibus a tenth is confirmed to the church “Dby the
king, the barons, and the people;” but in other laws of
the same king, the whole authority of the state is declared
to be vested in the king, acting with the advice of his
barons.

But whatever may have been the position of the people Tic Conquest.

! History of the Anglo-Saxons, vol. iii. p.180.
2 Ib. p. 184. * Inguifus, p. 863,
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in the Saxon government, the Conquest, and the strictly
feudal character of the Normuan institutions, must have
brought them completely under the subjection of their
feudal superiors.  From the haughty character of the
Norman barons, and the helpless condition of a conquered
people, it is probable that the commonalty, as a class,
were not admitted to any share in the national councils
until some time after the Conquest, but were bound by
the acts of their feudal lords; and that the Norman
councils were formed exclusively of the spiritual lords, and
of the tenants in chief of the Crown, who held by military
service. !

This inference is confirmed by the peculiar character of
feudal institutions, which made the revenue of the early
Norman kings independent of the people. As feudal
superiors they were entitled to receive various services,
rents, and fines, from their tenants, who held under them
all the lands in the kingdom. These sources of revenue
were augmented by pecuniary commutations of feudal
services, and by customs levied upon corporate towns, in
return for commercial privileges, which were, from time to
time, conceded to them. Wars were the principal causes
of expense, when it was natural for kings to seck the
advice of the chief barons, upon whose military services
they depended.  Nor had they any interest in consulting
the people, from whom they had no taxes to demand, and
whose personal services in war were already due to their
feudal lords.  In the absence of any distinet evidence, it is
not, thercfore, probable that the Norman kings should
have summoned representatives of the people until these
sources of revenue had failed, and the commonalty had
become more wealthy.

Consistently with the feudal character of the Norman
councils, the first knights of the shire are supposed to
have been the lesser burons, who, though still summoned

! Rep. Diguity of Pecrage, 34.
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to Parliament, gradually forbore to attend, and sclected
some of the richest and most mfluential of their body to
represent them.  The words of the charter of King John
favour this position; for it is there promiscd that the
greater barons shall be summoned personally by letters

from the king, and all other tenants in chief under the

-7
Crown, by the sheriff and bailiffs. The summons to the
lesser barons being thus only general, no peculiar ob-
ligation of personal attendance was imposed ; and, as their
numbers increased, and their wealth was subdivide‘d, they
were naturally reluctant to incur the charge of distant
journies, and the mortification of being held in slight
esteem by the greater barons. This position receives con-
firmation from the ancient law of Scotland,' in which the
small barons and free tenants were classed together, and
jointly required to send representatives. To the tenants
in chief by knight’s service were added, from time to time,
the representatives of the richer cities and boroughs; and
this addition to the legislature may be regarded as the
origin of the commons, as a distinct estate of the realm in
Parhament.

It 1s not known at what time these important changes
i the constitution of Parliament occurred, for no men-
tion is made of the commons in any of the early records
after the Conquest. William the First, in the fourth year of
his reign, summoned, by the advice of his barons, a council
of noble and wise men, learned in the law of England, and
twelve were returned out of every county to show what
the customs of the kingdom were ;* but this assembly bore
little resemblance to a legal summons of the commonalty,
as an estate of the realm.

After this the laws and charters of William and his
immediate successors, constantly mention councils of
bishops, abbots, barons, and the chief persons of the
kingdom, but are silent as to the commons. But in the

11427, ¢, 102; ? Hoveden, 343.
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22d vear of Henry 2 (a.p. 1176), Benedict Abbas relates,
that about the feast of St. Paul, the king came to North-
ampton, and there held a great council concerning the sta-
tutes of his realm, in the presence of the bishops, carls, and
barons of his dominions, and with the advice of his knights
and men. This is the first chronicle which appears to
include the commons in the national councils; but it
would be too vague to clucidate the inquiry, even if its
authority were of a higher order. And again, in the
15th of King John (a.p. 1213), a writ was directed to the
sherift’ of each county, “to send four discreet knights to
confer with us concerning the affairs of our kingdom ;”
but it does not appear whether they were elected by the
county or picked, at pleasure, by the sheriff.!

Two years afterwards, the great charter of King John
threw a light upon the constitution of Parliament which no
earlier record had done; but even there the origin of the
representative system is left in obscurity. It reserves to
the city of London, and to all other cities, boroughs, and
towns, and to the emnque ports and other ports, all their
ancient liberties and free customs. But whether the sum-
mons to Parliament which is there promised was then
first 1nstituted, or whether it was an ancient privilege con-
firmed and guaranteed for the future, the words of the
charter do not sufliciently explamn. From this time, how-
ever, may be clearly traced the existence of a Parliament
similar to that which has continued to our own days.

“ The wmain constitution of Parliament, as it now stands,” says
Blackstone, “was nisrked out so long ago as the seventeenth year
of King John, a.». 1215, in the great charter granted by that
prince, wherein he promises to summon all arehbishops, bishops,
abbots, earls, and greater barons personally, and all other tenants
in chief under the Crown by the sherift and bailiffs, to meet at a
certain pluce, with forty days’ notice, to assess aids and seutages
when necessary.”

Notwithstanding the distinctness of this promise, the
charters of Henry 3, omitted the engagement to summon the

! 2 Prynne’s Register, 16.
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tenants in chief by the sherifl' and bailiffs ; and it is doubtful
whether they were summoned or not, in the early part of that
reign.  DBut a writ of the 38th year (A.p. 1254) is extant,
which involves the prineiple of representation more distinctly
than any previous writ or charter. It requires the sherift of
cach county to cause to come before the king’s council two
good and discrect knights of his county, whom the men of
the county shall have chosen for this purpose, in the stead of
all and each of them, to consider, along with the knights
of other counties, what aid they will grant the king.”!
This, however, was for a particular occasion only ; and to
appear before the council is not to vote as an estate of the
realm.  Nevertheless, representation of some kind then
existed, and it is interesting to observe how early the
people had a share in granting subsidies. Another writ in
1261 directs the sheriffs to cause knights to repair, from each
county, to the king at Windsor.? At length, in the 49th
Henry 3 (a.D. 1265), writs were issued to the sheriffs by
Simon de Montfort, Earl of Leicester, directing them to re-
turn two knights for each county, and two citizens or bur-
gesses for every city and borough; and from this time may be
clearly dated the recognition of the commons, as an estate
of the realm in Parliament. It is true that they were not
afterwards summoned without intermission; but there is
evidence to prove that they were repeatedly assembled by
Edw. 1, especially in the 11th, the 22d and 23d years of
his reign.* Passing over less prominent records of the par-
ticipation of the commons in the government, the statute of
the 25th Edw. 1, ¢ De tallagio non con&edendo,” must not
be overlooked. It was there declared that

 No tallage or aid shall be taken or levied by us or our heirs in
our realm, without the good will and assent of the archbishops,
bishops, earls, barons, knights, burgesses, and other freemen of
the land.”

This statute acknowledges the right of the commons to

! 2 Prynne’s Register, p. 23. AIhS97.
3 Sece Table of Writs, Rep. Dig. Peerage, 48¢).
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tax themselves; and a few years later a general power of
legislation was also recognised as inherentin them. A sta-
tute passed in the 15th Edw. 2 (1322), which declares that

“The matters to be established for the estate of the king and of
his heirs, and for the estate of the realm and of the people, should
be treated, accorded, and established in Parliament, by the king
and by the assent of the prelates, earls, and barons, and the com-
monalty of the realm, according as had been before accustomed.”

In reference to this statute Mr. Ilallam justly observes,
“that it not only establishes by a legislative declaration
the present constitution of Parliament; but recognises it as
already standing upon a custom of some length of time.”"

So far the constituent parts of Parliament may be
traced ; and the three estates of the realm originally sat
together in one chamber. When the lesser barons began
to secede from personal attendance, as a body, and to send
representatives, they continued to sit with the greater
barons as before: but when they were joined by the
citizens and burgesses, who, by reason of their order, had
no claim to sit with the barons, it is natural that the two
classes of representatives should have consulted together,
although they continued to sit in the same chamber as the
lords. The ancient treatise,  De modo tenendi Parliamen-
tum,” if of unquestioned authority, would be conclusive of
the fact that the three estates ordinarily sat together; but
that when any difficult and doubtful case of peace or war
arose, cach estate sat separately, by direction of the king.
But this work can claim no higher antiquity than the
reign of Richard 2, and its authority is only useful so far
as it may be evidence of tradition, believed and rehied on
at that period.  Misled by its supposed authenticity, Sir
Edward Coke and Elsynge entertained no doubt of the fact
as there stated ; and the former alleged that he had seen a
record of the 30th Ilenry 1 (1130), of the degrees and
seats of the lords and commons as one body ; and that the
separation took place at the desire of the commons.?

' 1 Const. Hist. p. 5. 2 13 Howell’s St. Trials, 1130.
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The union of the two Houses is sometimes deduced
from the supposed absence of a speaker of the commons
in early times; but Sir Edward Coke is in error when he
infers that the commons had no speaker so late as the
28th of Edw. 1;' for in the 44th of Henry 3, Peter de
Montfort signed and sealed an answer of the Parliament
to Pope Alexander, after the lords, “ vice totius com-
munitatis.”* Nor can any decided opinion be formed from
the faet of speakers of the commons not having been
mentioned in earlier times; for if they consulted apart
from the lords, a speaker would have been as necessary
to preside over their deliberations, as when a more com-
plete separation ensued.

It appears from several entries in the rolls of Parliament
in the early part of the reign of Edward 3, that after the
cause of summons had been declared by the king to the
three estates collectively; the prelates with the clergy con-
sulted by themselves; the earls and barons by themselves,
and the commons by themselves; and that they all de-
livered their joint answer to the king.*

The inquiry, however, is of little moment, for whether
the commons sat with the lords in a distinet part of the
same chamber, or in separate houses as at present, it can
scarcely be contended that, at any time after the admis-
sion of the citizens and burgesses, the commons intermixed
with the lords, in their votes, as one asseibly. Their chief
business was the voting of subsidies, and the bishops
granted one subsidy, the lords temporal another, and the
commons again, a separate subsidy for themselves. The
commons could not have had a voice in the grants of the
other estates; and although the authority of their name
was constantly used in the sanction of Acts of Parliament,
they ordinarily appeared as petitioners. In that character
it is not conccivable that they could have voted with the
lords; and it is well known that down to the reign of

T 4th Inst. 2. 2 Elsynge, 155.
3 Rot, Parl. 5 & 6 Edw. 8. 4 Tnst. 2. Elsynge, 102.
(6] 2
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Henry 6, no laws were actually written and enacted until
after the Parliament.

Various dates have been assigned for the formal separa-
tion of the two houses, some as early as the 49th Henry 3,!
and others so late as the 17th Edward 3;% but as it is ad-
mitted that they often sat apart for deliberation ; particular
instances in which they met in different places, will not
determine whether their separation, at those times, was
temporary or permanent. When the commons deliberated
apart, they sat in the chapter-house of the abbot of West-
minster, and they continued their sittings in that place,
after their final separation.®

Whenever this separation may have been effected, it
produced Dbut little practical change in the uninterrupted
custom of Parliament. The causes of summons are still
declared by the Crown to the lords and commons as-
sembled in one house ; the two houses deliberate in sepa-
rate chambers, but under one roof; they communicate
with each other by message and conference ; they agree
in resolutions and in making laws, and their jomt determi-
nation is submitted for the sanction of the Crown. They
are separated, indeed, but in legislation they are practi-
cally one assembly, as much as if they sat in one chamber,
and in the presence of each other, communicated their
separate votes.

To return to the commons, without reference to their
political influence, or the manner of their sitting; it
has been seen that knights of the shire, or representa-
tives of countics; ecitizens, or representatives of cities ;
and burgesses, or representatives of boroughs, were dis-
tinctly sunimoned to attend Parliament in the 49th year
of Henry 3. What the number was at that time does not
appear, but it has since varied greatly at different periods.
In addition to those boroughs which appear from the first
to have returned burgesses to Parliament, many others

! Per Lord Ellenborough, in Burdett v. Abbot.

* 2 Carte’s 1ist. 451. * Elsynge, 104.
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had that privilege conferred upon them by charter, or by
statute in succeeding reigns; while some were discharged
from what they considered a heavy burthen,—the expense
of maintaining their members. In the time of Edward 3,
4s. a day were allowed to a knight of the shire, and 2s. to
a citizen or burgess ;' and this charge was, in the case of
poor and small communities, too great an evil to be com-
pensated by the possible benefit of representation.  In the
reign of Henry 6, there were not more than 300 members
of the ITouse of Commons. The legislature added 27 for
Wales? and four for the county and city of Chester,® in the
reien of ITenry 8; and four for the county and city” of
Duwrham in the reign of Charles 2;* while 180 new mem-
bers were added by royal charter between the reigns of
Henry 8 and Charles 2.°

Forty-five members were assigned to Scotland, as her
proportion of members in the British Parliament, on the
union of that kingdom with England;® and 100 to Ircland
at the commencement of the present century, on incor-
porating her parliament with that of the United Kingdom.
These successive additions brought the number to 658,
which, notwithstanding the alterations effected in the dis-
tribution of the elective franchise by the Reform Aects in
1832, remains the same to the present day.

To explain fully these alterations would far exceed the

1 4 Inst. IG. 2 27 Ilen. 8, ¢. 26. 3 34 Ien. 8, c. 18.

05 Car. 2,¢. 9: 5 Christian’s Notes to Blackstone.

S The election of representatives by the freeholders in Seotland had been
recognised by the statute law so far back as the reign of James 1. By Act
1425, e. 52, all freeholders are required to give personal attendance in ar-
liament, and not by a procurator; from which it is evident that representa-
tion was then the custom. Nor was it possible to restrain it by law, for two
years afterwards it was authorised, and the constitution of the House of
Commons defined. By Aet 1427, ¢. 102, it was declared, ¢ that the swall
barons and free tenants need not ecome to parliaments; provided that, at the
head court of every sheriffdom, two or more wise men be chosen, according
to the extent of the shire, who shall have power to hear, treat, and finally to
determine all canses laid before Parliament; aund to chuse a speaker, who
shall propone all and sundry needs and eauses pertaining to the commons in
Parliament.”
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limits of an introduetion, and is not within the design of
this work ; but a brief outline of them cannot be altogether
omitted.

The object of the English Act, as stated in the preamble,
was to correct divers abuses that had long prevailed in the
choice of members; to deprive many inconsiderable places
of the right of returning members ; to grant such privilege
to large, populous, and wealthy towns; to increase the
number of knights of the shire; to extend the elective
franchise to many of his majesty’s subjects who have not
herctofore enjoyed the same, and to diminish the expense of
elections, To effect these changes, 56 boroughs in England
and Wales were entirely disfranchised, and 30 others, which
had previously returned two members, were entitled to
send only onec; 22 new boroughs werc ereated, cach to
return two; and 20 more, to each of which one only was
given. Several small boroughs in Wales were united for
the purpose of contributing to return a member.

The result of these and other local arrangements, which
it is not necessary to describe, is as follows :—The city of
London having the privilege of returning four members ;
the Universities of Oxford and Cambridge, and 133 cities
and boroughs, returning each two members; and 67 bo-
roughs, rcturning each onc member, jointly contribute 341
citizens and burgesses altogether for England and Wales.!

Scveral of the countics were divided into eleetoral
districts or divisions, by which the number of knights of
the shire was mecreased.

The county of York has two members for each

of the three ridings - - - - 6
26 counties have - 4 members cach - 104
7 . SRR - - — %oy
9 . - -2 ., . - 18
10 5 - - 1 5 - - 10
159

! The members for the two universities are denominated “burgesses,” and
the representatives of the Cinque Ports are styled barons,
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The number of members for Scotland was increased by
the Scotch Reform Act from 45 to 53 ; 30 of whom are
commissioners of shires, and 23 commissioners of burghs,
representing towns, burghs, or districts of small burghs.

By the Irish Reform Act the number of representatives
of that country in the Imperial Parliament was increased
from 100 to 105 ; 64 being for counties, 39 for citics and
boroughs, and two for the University of Dublin.

The following is a statement of the entire representation
of the three kingdoms now composing the House of
Commons :

INGLAND AND WALES.
159 knights of shires.
341 citizens and burgesses.

Total - 500
SCOTLAND.
30 commissioners of shires.
23 commissioners of burghs.

Total - 538
IrELAND.
64 knights of shires.
41 citizens and burgesses.

Total - 105
Total of the United Kingdom, 658.

The classes of persons by whomt these representatives
are elected may be described, generally, in few words, if
the legal questions connected with the {ranchise, which
are both numerous and intricate, be avoided. To begin
with the English countics. Before the 8th of Henry 6
all freeholders had a right to vote (or, as is affirmed by
some, all freemen); but by a statute passed in that year
(c. 7) the right was limited to “people dwelling and resi-
dent in the same countics, whereof every one of them shall

c4
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have free land or tenement to the value of 40s. by the
vear, at the least, above all charges.” By the Reform
Act every person, being of full age, and not subject to any
legal incapacity, who, at the time of the passing of the
Act, was seised for his own life, or the life of another, or
for any lives whatever, of a 40s. frechold; or who may be
seixed subsequently to the passing of the Act, provided he
be in actual and bond fide occupation; or who may come
into such freehold estate by marriage, marriage settlement,
devise, or promotion to any benefice or oflice, is still en-
titled to vote as a freeholder; but any person not included
in these classes acquiring a frechold subsequently to the
Act, is only entitled when it shall be “to him of the clear
vearly value of not less than 10/ above all rents and

Copy-

holders having an estate of 10/ a year; lcaseholders of

>

charges payable out of, or in respect of the same.’

land of that value whose leases were originally granted for
60 years ; leascholders of 5017, with 20 years’ leases; and
tenants at will occupying lands or tenements paying a
rent of not less than 5017 a year, had the right of voting
conferred by the Reform Act.

In cities and boroughs the right of voting formerly varied,
according to the ancient custom in cach. With certain
modifications many of these ancient rights were retained
by the Reform Act, as that of freemen, and other corpo-
rate qualifications; and the occupiers of houses of the clear
yearly vatlue of 10/ were added to the old constituencies.

From whatever right these varions classes of persons
claim to vote, either for counties or for cities and boroughs,
it is necessary that they shall be registered in lists pre-
pared by the overseers of each parish; and on certain
days courts are held, by barristers appointed by the Judges
for that purpose, to revise these lists ; when objections may
be made to any name inserted by the overscers, and if
held to be sufficient, the name is struck off the list. In
ordinary cases the claimant will then have no right to vote
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at any ensuing election until he shall have succeeded, at
subsequent registrations, in establishing his claim: but on
points of law there is an appeal to the Court of Common
Pleas from the deeisions of revising barristers ;' and the
register is corrected in accordance with the judgment of
that court.

The Scotch Reform Act? reserved the rights of all per-
sons then on the roll of freeholders of any shire, or who
were entitled to be put npon it, and extended the franchise
to all owners of property of the clear yearly value of 107,
and to certain classes of leaseholders. In cities, towns,
and burghs, the Act substituted a 107 household franchise
for the system of electing members by the town councils,
which had previously existed. The lists of claimants
are made up in shires by the schoolmasters of each parish,
and in burghs by the town clerks; and the claims and
objections are heard and determined by the sheriffs.

In Ireland the electors for counties, as settled by the
Reform Act for that country,? consist of 50/ freeholders;
20/.and 10 L freeholders and leaseholders, and rentchargers.
In cities and counties of towns, in addition to the county
constituencies, there are 40s. freeholders, 107. leaseholders,
and freemen. In boroughs there are freeholders, freemen,
10/. householders, and a few 5 /. houscholders, whose rights
existed before the passing of the Act. Claims and objec-
tions are determined by the assistant barristers at special
sessions.

[t has not been attempted to explain, in detail, all the
distinctions of the elective franchise ; neither is it proposed
to state all the grounds upon which persons may be dis-
qualified from voting. Aliens, persons under 21 years of
age, of nnsound mind, in receipt of parochial relief, or
convicted of certain offences, are incapable of voting.
Many officers, also, who are concerned in the collection of
the revenue are disqualified.

! See 2 &3 Will. 4, c. 45, and G & 7 Vict. ¢. 18.
2 2 &3 Will. 4, c. 65. 32 &3 Will. 4, . 88.
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To be cligible as a member for any place in England or
Ireland, a person must possess the property qualification
required by the Act 1 & 2 Vict. c. 48 viz., to be a knight
of the shire, he must be entitled, for his own use and
benefit, to real or personal property, or both together, to
the amount of 600/ a year; and to be a citizen or burgess,
lie must be entitled to one-half the amount of that qualifi-
cation. Before the passing of that Act, a frechold pro-
perty in land to the amount of 600/ was requisite to
qualify persons to serve as knights of shires, and 300/
to enable them to sit as citizens and burgesses.

Members for the Universities of Oxford and Cambridge,
and Trinity College, Dublin, require no such qualification ;
and the eldest sons or heirs apparent of peers and lords
of Parliament, or of persons qualified to be knights of the
shire, are by law entitled to serve, without reference to
the amount of their property. In Scotland no property
qualification has ever been established.

To enable persons to sit in Parliament, there are other
requisites besides property. Formerly it was necessary
that the member chosen should himself be one of the
body represented. The law, however, was constantly dis-
regarded, and in 1774 was repealed. An alien is not
cligible : the Act 12 & 13 Will. 3 declares that “ no per-
son born out of the kingdoms of England, Scotland, or
Ireland, or the dominions thereunto belonging (although
he be naturalized or made a denizen, except such as are
horn of English parents), shall be capable to be of the
privy council or a member of ecither House of Parhanient.”
The 1st Geo. 1, stat. 2, c. 4, in order to enforce more
strongly the provisions of the Act of William, enacts that

“ No person shall liercafter be naturalized; unless in the Bill
exhibited for that purpose, there he a clause or particular words
inserted, to declare that such person is not thereby enabled to be
a member of cither Honse of Parliament ;”

but as no clause of this nature can bind any future Par-
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liament, it has been customary to repeal it in particular
cases by a previous Act, and then to pass the Act for
naturalization without any restriction; as was done in
respect to Prince Leopold in 1816, and Prince Albert in
1840.

A member must be of age: but before the 7 & 8 Will. 3,
c. 25, which declared the law, it was not unusual for
minors to sit and vote. On the 16th of December 1690,
on the hearing of a controverted election, Mr. Trenchard
was admitted by his counsel to be a minor; but, not-
withstanding, upon a division he was declared to be duly
elected.!

Mental imbecility i1s a disqualification ; and should a
member, who was sanc at the time of his election, after-
wards become a lunatic, his scat may he avoided, as in
the case of Grampound in 1566.2 English peers are in-
eligible to the House of ‘Commons, as having a seat in
the upper house; and Scotch peers, as being represented
there : but Irish peers, unless elected as one of the repre-
sentative peers of Ireland, may sit for any place in Great
DBritain. The English, Scotch, and Irish judges (with the
exception of the Master of the Rolls in England) are dis-
qualified,® together with the holders of various offices,
particularly excluded by statute. A large class of offices
which incapacitate the holders for Parliament are new
offices, or places of profit under the Crown, created since
the 25th of October 1705, as defined by the 6th of Anne,
c. 7.

All clergymen are now ineligible; but this was a doubtful
point nntil the 41st Geo. 3, c¢. 63, which arose out of Mr.
HorneTooke’s clection, declared that “ no person having been
ordained to the office of priest or deacon, or being a minis-
ter of the Church of Scotland, is capable of being clected ;”

! 2 Hats, Prec. 9; 10 Com. J. 508.
? I’Ewes, 126 ; Rogers, 57.
31 Com. J. 257; 7 Geo. 2, ¢c. 16; 1 & 2 Geo. 4, ¢. 44,
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and that if he should sit or vote, he is liable to forfeit 5007
for each day, to any one who may sue for it. The Roman-
catholic clergy are also excluded by 10 Geo. 4, ¢. 7, s. 9.

Government contractors, being supposed to be liable
to the influence of their employers, are disqualified from
serving in Parliament. The Act 22 Geo. 3, ¢. 45, declares
that any person who shall, directly or indirectly, himself,
or by any one in trust for him, undertake any contract
with a government department, shall be incapable of
being elected, or of sitting or voting during the time he
shall hold such contract, or any share thercof, or any
benefit or emolument arising from the same: but the Act
does not affect incorporated trading companies, contracting
in their corporate capacity. The penalties for violations
of the Act are peculiarly severe: a contractor sitting or
voting is liable to forfeit 50017 for every day on which he
may sit or vote, to any person who may sue for the same;
and every person against whom this penalty shall be re-
covered, is incapable of holding any contract. The Act
goes still further (s. 10), and even imposes a penalty of
500 /. upon any person who admits a member of the House
of Commons to a share of a contract.

By the 52 Geo. 3, ¢. 144, whenever a member shall be
found and declared a bankrupt, he shall be for 12 months
incapable of sitting and voting, unless the commission be
superseded, or the creditors paid or satisfied to the full
amount of their debts. At the expiration of 12 months
the commissioners are required to certify the bankruptey
to the speaker, and the election of the member is void.
In this Act there is no penalty for a bankrupt sitting and
voting : and as no official notice of his bankruptey is re-
quired to be given to the speaker for 12 months, it seems
that he might sit with inpunity in the mmean time, unless
petitioned against.

These are the chief but not the only grounds of dis-
qualification for sitting in the House of Commons. Many
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others will be found collected in the varions works upon
election law, where those also which have been touched
upon, in this place, are more fully detailed.!

To these explanations concerning the persons of whom
Parliament is composed, it is not necessary to add any
particulars as to the mode of election; farther than that
the elections are held by the sherifts or other returning
officers, in obedience to a queen’s writ out of Chancery,
and are determined by the majority of registered electors.

CHAPTER IL

POWER AND JURISDICTION OF PARLIAMENT COLLECTIVELY.
RIGIITS AND POWERS OF EACH OF ITS CONSTITUENT
PARTS.

TrE legislative authority of Parliament extends over the
United Kingdom, and all its colonies and foreign posses-
sions; and there are no other limits to its power of making
laws for the whole empire than those which are incident
to all sovereign authority—the willingness of the people
to obey, or their power to resist. Unlike the legislatures
of many other countries, it is bound by no fundamental
charter or constitution ; but has itself the sole constitu-
tional right of establishing and altering the laws and
government of the empire.

In the ordinary course of government, Parliament does
not legislate directly for the colonies.  For some, the
qucen in council legislates, while others have legislatures
of their own, which propound laws for their internal go-
vernment, subject to the approval of the queen in council ;
but these may afterwards be repealed or amended by
statutes of the Imperial Parliament ; for their legislatures

! Rogers, Shepherd, Stephens, Montagu & Neale, Wordsworth, &e.

Legislative

authority of
Parliament,
collectively.



30 POWER AND JURISDICTION

and their laws are both subordinate to the supreme power
of the mother country. For example, the constitution of
Lower Canada was suspended in 1838; and a provisional
government, with legislative functions and great execu-
tive powers, was established by the British Parliament.
Slavery, also, was abolished by an Act of Parliament in1833
throughout all the British possessions, whether governed by
local legislatures or not ; but certain measures for carrying
mto effect the intentions of Parliament were left for sub-
sequent enactment by the local bodies, or by the queen
in council. At another time, the house of assembly of
Jamaica, the most ancient of our colonial legislatures, had
neglected to pass an effectual law for the regulation of
prisons, which became necessary upon the emancipation of
the negroes ; when Parliament immediately interposed and
passed a statute! for that purpose. The assembly were
indignant at the interference of the mother country, and
neglected their functions ; upon which an Aect® was passed
by the Imperial Parliament, that would have suspended
the constitution of Jamaica unless within a given time they
had resumed them. The vast territories of British India
are subject to the anomalous government of the East India
Company; whose power, however, is founded upon statute,
and who are controlled by ministers responsible to Par-
liament.

The power of imposing taxes upon colonies for the sup-
port of the parent state, though not now enforeed, was
exercizsed by Parliament in the case of the provinces of
North America ; and, as i1s but too well known, was the
immediate occasion of the severance of that great country
from our own. But whatever may be urged against
colonial taxation on grounds of justice or expediency, the
legal right of Parliament to impose taxes upon all persons
within the British dominions, is unquestionable.

There are some subjects upon which Parliament, in

10 & 2 Vict. . 67. 22 &3 Viet. ¢ 26!
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familiar language, is said to have no right to legislate; but
the constitution has assigned no limits to its authority.
Many laws may be unjust, and contrary to sound prin-
ciples of government ; but Parliament is not controlled in
its discretion, and when it errs, its errors can only be cor-
rected by itself. To adopt the words of Sir Edward Coke,
the power of Parliament “is so transcendent and absolute,
that it cannot be confined, either for causes or persons,
within any bounds.”?

This being the authority of Parliament collectively, the
laws and usage of the constitution have assigned peculiar
powers, rights, and privileges to each of its branches, in
connexion with their joint legislative functions.

[t is by the act of the Crown alone that Parliament can
be assembled. The only instances in which the lords and
commons have met by their own authority, were, pre-
viously to the restoration of King Charles 2, and at the
Revolution in 1688 : but as those cases arose in times of
extraordinary emergency, when the constitution was sus-
pended, they serve only to confirm the general law and the
prerogative of the Crown.

The first act of Charles the Second’s reign declared the
lords and commons to be the two Houses of Parliament,
notwithstanding the irregular manner in which they had
been assembled, and all their acts were confirmed by the
succeeding Parliament summoned by the king; which
however qualified the confirmation of them, by declaring
that “the manner of the assembling, enforced by the difli-
culties and exigencies which then lay upon the nation, is
not to be drawn into example.” In the same manner
the first act of the reign of William & Mary declared the
convention of lords and commons to be the two Houses
of Parliament, as if they had been summoned according
to the usual form ; and the succeeding Parliament recog-
nised the legality of their acts.

! 4 Inst. 36.
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But although the queen may determine the period for
calling Parliaments, her prerogative is restrained within
certain limits ; as she is bound by statutes! to issue writs
within three years after the determination of a Parlia-
ment; while the practice of providing money for the publie
service by anuunal enactments, renders it compulsory upon
her to meet Parliament every year.

The annual meeting of Parliament, now placed be-
yond the power of the Crown by a system of finance
rather than by distinet enactment, has, in fact, been the
law of England from very carly times. By the statute
ath Edw. 3, c¢. 14, “it is accorded that Parliament shall
be liolden every year once, [and] [or] more often if need
be.”?  And again in the 36th Edw. 3, c. 10, it was granted
“for redress of divers mischiefs and grievances which
daily happen [a Parliament shall be holden] or be the
Parliament holden every year, as another time was or-
dained by statute.””®

It is well known that by extending the words “if need
be,” to the whole sentence instead of to the last part only,
to which they are obviously limited, the kings of England
constantly disregarded these laws. It is impossible, how-
ever, for any words to be more distinet than those of the
36th Edw. 3, and it is plain from many records that they
were rightly understood at the time. In the 50th Edw. 3,
the commons petitioned the king to establish, by statute,
that a Parliament should be held each year; to which the
king replied : “In regard to a Parliament each vear, there
are statutes and ordinances made, which should be duly

maintained and kept.™?

So also to a similar petition in the
1st Richard 2, it was answered, “ So far as relates to the
holding of Parliament ecach vyear, let the statutes there-

upon be kept and observed ; and as for the place of meet-

' 16 Chas. 2, c. 1, and 6 Will. & Mary, c. 2.
2 Record Comni, Statutes of the Reahn.
3 Ihid. * 2 Rot. Parl. 335.
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ing, the king will therein do his pleasure.”! And in the
following year the king declared that he had summoned
Parliament, because at the prayer of the lords and com-
mons, it had been ordained and agreed that Parliament
should be held each year.?

In the preamble of the Act 16 Charles 1, ¢. 1,1t was also
distinetly affirmed, that “ Dby the laws and statutes of this
realm, Parliaments ought to be holden at least once every
year for the redress of grievances, but the appointment of the
time and place of the holding thereof hath always belonged,
as it ought, to his majesty and his royal progenitors.”?
Yet by the 16th Charles 2, a recognition of these ancient
laws was withheld: for the Act of Charles 1 was repealed as
“derogatory of his majesty’s just rights and prerogative ;”
and the statutes of LEdw. 3 were incorrectly construed to
signify no more than that ‘Parliaments are to be held
very often.”

The Parliament is summoned by the queen’s writ or
letter issued out of chancery, by advice of the privy
council. By the 7 & 8 Will. 3, c. 25, it is required that
there shall be 40 days* between the teste and the return
of the writ of summons; but since the union with Scotland,
it has been the mvariable custom to extend this period to
50 days.” The writ of summons has always named the
day and place of meeting, without which the requisition to
meet would be imperfect and nugatory.

There 1s one contingency upon which the Parliament
may meet without summons, under the authority of an
Act of Parliament. It was provided by the 6 Anne, c. 7,
that, “in case there should be no Parliament in being,

1 8¥Rot. Parl. 23. 0, T B

# “Act for preventing of inconvenience happening from long intermission of

Parliaments.”

* Torty days were assigned for the period of the summons by the great
charter of King John, in which are these words: ¢ Faciemus summoneri. ...
ad certum diem, scilicet ad terminum quadraginta dieum ad minns, et ad
eertum diem.”

* See 22 Art. f Union, 5th Annec, c. 8. 2 Iats. 290.
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at the time of the demise of the Crown, then the last pre-
ceding Parliament should immediately convene and sit at
Westminster, as if the said Parliament had never been
dissolved.” By the 37 Geo. 3, c¢. 127, a Parliament so
revived would only continue in existence for six months,
if not dissolved in the meantime.

As the queen appoints the time and place of meeting,
so also at the commencement of every session, she declares
to both houses the cause of summons, by a speech de-
livered to them in the House of Lords by herself in person,
or by commissioners appointed by her. Until she has
donc this, neither house can proceed with any business :
but the causes of summons as declared from the throne, do
not bind Parliament to consider them alone, nor to proceed
at once to the consideration of any of them. After the
speech, any business may be commenced; and both
houses,! in order to assert their right to act without
reference to any authority but their own, invariably read a
bill a first time, pro forma, before they take the speech into
consideration.  Other business may also be done at the
same time. In the commons new writs are issued for
places which have become vacant during a recess ; returns
are ordered, and even addresses are presented on matters
unconnected with the speech. In 1840 a question of
privilege, arising out of the action of Stockdale against the
printers of the house, was entertained before any notice
was taken of her majesty’s speech.

It may here be incidentally remarked, that the Crown
has also an important privilege in regard to the delibera-
tions of both houses. The speaker of the lords is the lord
high chancellor or lord keeper of the great seal, an officer
more closely connected with the Crown than any other in
the state; and even the speaker of the commons, though
clected by them, is submitted to the approval of the Crown.

Parliament, it has heen seen, ean only commence its

' This is done in the lords in compliance with a standing order, and in the
commons, by usage.
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deliberations at the time appointed by the queen ; neither
can it continue them any longer than she pleases. She
may prorogue Parliament by having her command signi-

fied, in her presence, by the lord chancellor or speaker of

the House of Lords to both houses; or by writ under the
great seal, or by commission. The effect of a prorogation
is at once to suspend all business until Parliament shall
be summoned again. Not only are the sittings of Par-
hament at an end, but all proceedings pending at the
time, except impeachments by the commons, are qﬁashcd.
A Dbill must be renewed after a prorogation, as if it had
never been introduced, though the prorogation be for no
more than a day. William the 3d prorogued Parliament
from the 21st of October 1689, to the 23d, in order to renew
the Bill of Rights, concerning which a difference had
arisen between the two houses that was fatal to its pro-
gress. As it 1s a rule that a bill cannot be passed in
either house twice in the same session, a prorogation has
been resorted to, in other cases, to enable a second bill to
be brought in.!

When Parliament stands prorogued to a certain day,
her majesty is empowered by Act 37 Geo. 3, c. 127, to
issue a proclamation, giving notice of her royal intention
that Parliament shall meet and be holden for the dispatch
of business on any day not less than 14 days distant; and
Parliament then stands prorogued to that day, notwith-
standing the previous prorogation. And by another Act,?
whenever the Crown shall cause the supplementary militia
to be raised and enrolled, or drawn out and embodied,
when Parliament stands prorogued or adjourned for more
than 14 days, the queen is required to issue a proclama-
tion for the meeting of Parliament within 14 days.

Adjournment is solely in the power of each house re-
spectively. It has not been uncommon, indeed, for the
pleasure of the Crown to be signified in person, by mes-

sage, commission, or proclamation, that hoth houses should

! See Chap. X. 2 42 Geo. 3, c. 90, s. 147,
D 2
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adjourn. But althongh no instance has occurred in which
either house has refused to adjourn, the communication
might be disregarded. Business has frequently been trans-
acted after the king’s desire has been made known, and
the question for adjournment has afterwards been put, in
the ordinary manner, and determined after debate, amend-
ment, and division.! ‘

Under these circumstances it is surprising that so many
mstances of this practice should have occurred in modern
times. Both louses adjourn at their own discretion, and
daily exercise their right.  Any interference on the part of
the Crown is therefore impolitic, as it may chanee to meet
with opposition; and unnecessary, as the ministers need
only assign a eause for adjournment, when each house would
adjourn of its own accord. The last oceasion on which the
pleasure of the Crown was signified was on the 1st March
1814,% and after the lapse of 30 years, it is probable that
the practice will never be resorted to again.

A power of interfering with adjournments in ecertain
cases has been conceded to the Crown by statute. The
39 & 40 Geo. 3, c. 14, enacts that when both houses of
Parliament stand adjourned for more than 14 days, the
queen may issue a proclamation with the advice of the
privy council, declaring that the Parliament shall meet on
a daynot less than 14 days from the proclamation; and the
houses of Parliament then stand adjourned to the day and
place declared in the proclamation; and all the orders
which may have been made by either house, and appointed
for the original day of meeting, or any subsequent day,
stand appointed for the day named in the proclamation.

The queen may also put an end to the existence of
Parliament by a dissolution.  She is not, however, entirely
free to define the duration of a Parliament, for after seven
years it ccases to exist, under the statute of George 1,
commonly known as the Septennial Act.  But before the

Triennial Act, in the 6th of William & Mary, there was no
! 2 Hats. 316, 317. ? 49 Lords’ J. 747. 69 Com. J. 132.
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constitutional limit to the continuance of a Parliament
but the will of the Crown.

Parliament is usually dissolved by proclamation, after
having been prorogued to a certain day. This practice,
according to Hatsell, “ has probably arisen from those
motives that are suggested by Charles 1, in his speech in
1628, ¢ that it should be a general maxim with kings
themselves only to execute pleasing things, and to avoid
appearing personally in matters that may seem harsh and
disagreeable.””  But on the 10th June 1818, the Prince
Regent dissolved Parliament in person.!

In addition to these several powers of calling a Parlia-
ment, appointing its meeting, directing the commencement
of its proceedings, determining them for an indefinite time
by prorogation, and finally of dissolving it altogether, the
Crown has other parliamentary powers, which will here-
after be noticed in treating of the functions of the two
houses.

The most distinguishing characteristic of the lords is
their judicature, of which they exercise several kinds.
They have a judicature in the trial of peers; and another
in claims of peerage and offices of honour, under references
from the Crown ; and, since the union with Scotland, they
have also had a judicature for controverted elections of
the 16 representative peers of Scotland. But, in addition
to these special cases, they have a general judicature as a
supreme court of appeal from other courts of justice. This
high judicial office has been retained by them as the
ancient consilium regis, which, assisted by the judges, and
with the assent of the king, administered justice in the
early periods of English law.? In the 17th century they
assumed a jurisdiction, in many points, which has since
been abandoned. They claimed an original jurisdiction
in civil cases, which was resisted by the commons, and
lias not been enforced for the last century and a half.

173 Com. J. 427. ? Hale’s Jurisdietion of the House of Lords, c. 14.
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They claimed an original jurisdiction over crimes without
mmpeachment by the commons, but that claim was also
abandoned. Their claim to an appellant jurisdiction over
causes in equity, on petition to themselves without refer-
ence from the Crown, was resisted by the commons; but
since 1704 they have been left in undisputed possession of
it. They have, at the present time, a jurisdiction over
causes brought, on writs of error, from the courts of law,
and to hear appeals from courts of equity on petition ;
but appeals in ecclesiastical, maritime, or prize causes,
and colonial appeals, both at law and in equity, are de-
termined not by them, but by the privy council.! The
powers which arc incident to them, as a court of record,
will claim attention in other places,

A valuable part of the ancient constitution of the con-
silium 7egis has never been withdrawn from the lords, viz.
the assistance of the judges, the master of the rolls, the
attorncy and solicitor-general, and the qucen’s Iearned
counsel, being serjeants, who are still summoned to attend
the House of Lords by writs from the Crown, and for
whom places are assigned on the woolsacks.> But the
opinion of the judges alone is now desired on points of law
on which the lords wish to be informed.

In passing Acts of attainder and of pains and penalties,
the judicature of the entire Parliament is exercised ; and
there is another high parliamentary judicature in which
both houses also have a share. In impeachments the
commons, as the great representative inquest of the nation,
first find the crime, and then, as prosecutors, support their
charge before the lords; while the lords exercising at
once the functions of a high court of justice and of a jury,
try and adjudicate the charge preferred.

Impeachment by the commons is a proceeding of great
importance, involving the excrcise of the highest judicial
powers by Parliament ; and though in modern times it

! Hargrave's Preface to Hale's Jurisdiction of the Lords.
? 31 Hen. 8, e 10,5 8. Lords’ 8. O, Nos, 4,5, 6. 4th Iust. 4.
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has rarely been resorted to, in former periods of our
history it was of frequent oceurrence. The earliest in-
stance of impeachment™by the commons at the bar of the
House of Lords, was in the reign of Edward 3 (1376).
Before that time the lords appear to have tried both peers
and commoners for great public offences, but not upon
complaints addressed to them by the eommons. During
the next four reigns, cases of regular impeachment were
frequent ; but no instanees occurred in the reigns of Ed-
ward 4, Henry 7, Henry 8, Edward 6, Queen Mary, or
Queen Elizabeth,

“The institution had fallen into disuse,” says Mr. Hallam,
“ partly from the loss of that control which the commons had
obtained under Richard 2, aud the Lancastrian kings, and partly
from the preference the Tudor princes had given to bills of attain-
der or of pains and penalties, when they wished to turn the arm of
Parliament against an obnoxious subject.”

Prosecutions also in the Star Chamber, during that time,
were perpetually resorted to by the Crown for the punish-
ment of state offenders. In the reign of James 1, the
practice of impeachment was revived, and was used with
great energy by the eommons, both as an instrument of
popular power and for the furtherance of public justice.
Between the year 1620, when Sir Giles Montressor and
Lord Bacon were impeached, and the revolution in 1688,
there were about 40 cases of impeachment. In the reigns
of William 3, Anne, and George 1, there were 15; and in
the reign of George 2 only that of Lord Lovat, in 1746,
for high treason. The last memorable cases are those of
Warren Hastings, in 1788, and Lord Melville, in 1805.

A description of the proceedings of both houses, in
cases of impeachment, is reserved for a separate ehapter in
a later part of this treatise.

The most important power vested in any branch of the
legislature is the right of imposing taxes upon the people,
and of voting money for the exigencics of the publie service.
It has been already noticed that the exercise of this right
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by the commons, is practically a law for the annual meet-
ing of Parliament for redress of grievances; and it may
also be said to give to the commons the chief authority in
the state. In all countries the public purse is one of the
main instruments of political power; but, with the com-
plicated relations of finance and public eredit in England,
the power of giving or withholding the supplies at pleasure,
is one of absolute supremacy. The mode in which the
commons exercise their right, and the proceedings of
Parliament generally, in matters of supply, will be more
conveniently explained in the second book.

Another mportant power peculiar to the eommons is
that of determining all matters touching the election of
their own members, and involving therein the rights of the
electors.  Upon the latter portion of their right a memor-
able contest arose hetween the lords and commons in 1704.
Ashby, a burgess of Aylesbury, brought an action at
common law against the returning officers of that borough,
for having refused to permit him to give his vote at an
election. A verdict was obtained by him, but it was moved
in the Court of Queen’s Bench, in arrest of judgment, “that
this action did not lie;” and in opposition to the opinion of
Lord Chief Justice Holt, judgment was entered for the de-
fendant; but was afterwards reversed by the House of Lords
upon a writ of error. Upon this the commons declared that
¢ the determination of the right of election of members to
serve in Parliament 1s the proper business of the House of
Commons, which they would always be very jealous of,
and this jurisdiction of theirs is uneontested ; that they
excrcise a great power in that matter, for they oblige the
officer to alter his return according to their judgment ; and
that they cannot judge of the right of election without de-
termining the right of the electors; and if electors were at
liberty to prosecute suits touching their right of giving
voices in other conrts, there might be different voices in
other courts, which would make confusion, and be dis-
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honourable to the House of Commons ; and that therefore
such an action was a breach of privilege.” In addition to
the ordinary exercise of their jurisdiction, the commons
relied upon an Act of the 7 Will. 3, ¢. 7, by which it had
been declared that ¢ the last determination of the House
of Commons concerning the right of elections is to be pur-
sued.”  On the other hand, it was objected that  there is
a great difference between the right of the electors and the
right of the elected : the one is a temporary right to a
place in Parliament pro lLac vice; the other is a freehold
or a franchise. Who has a right to sit in the House of
Commons may be properly cognizable there; but who las
a right to choose, is a matter originally established, even
before there is a Parliament. A man has a right to his
freehold by the common law, and the law having annexed
his right of voting to his freehold, it is of the nature of his
frechold, and must depend upon it. The same law that
gives him his right must defend it for him, and any other
power that will pretend to take away his right of voting
may as well pretend to take away the freehold upon which
it depends.” These extracts from the report of a lords’
committee, 27th March 1704, upon the conferences and
other proceedings in the case of Ashby and White, give an
epitome of the main arguments upon which each party in
the contest relied.!

Encouraged by the decision of the House of Lords, five
other burgesses of Aylesbury, now familiarly known as
“the Aylesbury men,” commenced actions against the
constables of their borough, and were committed to New-
gate by the House of Commons for a contempt of their
Jurisdiction.  They endeavoured to obtain their discharge
on writs of Labeas corpus, but did not succeed. The com-
mons declared their counsel, agents, and solicitors guilty
of a breach of privilege, and committed them also. Reso-

! Rce all the proceedings collected, in App. to 8d vol. of Hatsell’s Pre-
cedents.  The whole of this report, together with another of the 13th Mareh,
may be read with interest.
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lutions condemning these proceedings were passed by the
lords ; conferences were held, and addresses presented to
the queen. At length the queen came down and prorogued
Parliament, and thus put an end to the contest, and to the
imprisonment of the Aylesbury men and their counsel.

The question which was agitated at that time has never
since arisen. The commons have continued to exercise the
sole right of determining whether eclectors have had the
right to vote, while inquiring into the conflicting claims of
candidates for seats in Parliament, and specific modes for
trying the right of clection by the house have been pre-
seribed by statutes, and its determination declared to be
“final and conclusive in all subsequent elections, and to
all intents and purposes whatsoever.”!

So complete is the jurisdiction of the commons in mat-
ters of election, that, although all writs arc issued out of
chancery, every vacancy after a general election is supplied
by their authority. The speaker is empowered to issue
warrants to the clerk of the crown to make out new writs;
and when it has been determined that a return should be
amended, the clerk of the crown is ordered to attend the
house, and amend it accordingly. During the sitting of
the house, vacancies are supplied by warrants issued by
the speaker, by order of the house; and during a recess,
either by prorogation or adjournment, he is empowered to
issue warrants, in certain cases, without an order.?

But, notwithstanding their extensive jurisdiction in re-
card to elections, the commons have no control over the
cligibility of candidates, exeept in the administration of the
laws which define their qualifications. John Wilkes was
expelled, in 1764, for being the author of a seditious libel.
In the next Parliament (3d February 1769) he was again
expelled for another libel ; a new writ was ordered for the
county of Middlesex, which he represented, and he was
re-clected without a contest ; npon which it was resolved,
on the 17th of February, ¢ that, having been in this session

V9 Geo. 4, ¢. 22, 5,545 4 &5 Viet. ¢, 98, 5. 78, 2 24 Geo. 3, sess. 2, ¢. 26.
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of Parliament expelled this house, he was and is incapable
of being clected a member to serve in this present Par-
liament.” The election was declared void, but Mr. Wilkes
was again clected, and his election was once more declared
void, and another writ issued. A new expedient was now
tried : Mr. Luttrell, then a member, accepted the Chiltern
Hundreds, and stood against Mr. Wilkes at the election ;
and, being defeated, petitioned the house against the re-
turn of his opponent. The house resolved that, although
a majority of the electors had voted for Mr. Wilkes, Mr.
Luttrell ought to have been returned, and they amended
the return accordingly. Against this proceeding the elec-
tors of Middlesex presented a petition, without effect, as
the house declared that Mr. Luttrell was duly elected.
The whole of these proceedings were, at the time, severely
condemned by public opinion, and on the 3d of May 1782,
the resolution of the 17th of I'ebruary 1769, was ordered
to be expunged from the journals, as ¢ subversive of the
rights of the whole body of electors of this kingdom.”

Expulsion and perpetual disability had been part of the
many punishments inflicted upon the unfortunate Hall, in
1580, and on the 27th May 1641, Mr. Taylor, a member,
had been expelled, and adjudged to be for ever incapable
of being a member of the house;' and during the Long
Parliament incapacity for serving in the Parliament then
assembled, was frequently part of the sentence of expulsion.
But all these cases are only precedents of an excess of
jurisdiction ; for one House of Parliament cannot create a
disability unknown to the law. On the 27th April 1641,
Mr. Hollis, a member, was suspended the house during
the session ;* a sentence of a more modified character, and
one in which the rights of electors were no more infringed,
than if the house had exercised its unquestionable power
of imprisonment.

V2 Com. J. 158.
2 1b. 128. Sec also other cascs, 8 Com. J. 280 ; 9 Ib. 105; 10 Ib. 84C.
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CHAPTER IIL

GENERAL VIEW OF THE PRIVILEGES OF PARLIAMENT: POWER
OF COMMITMENT BY BOTIH HOUSES FOR BREACHES OF PRI-
VILEGE. CAUSES OF COMMITMENT CANNOT BE INQUIRED
INTO BY COURTS OF LAW; NOR THE PRISONERS BE AD-
MITTED TO BAIL. ACTS CONSTRUED AS BREACHES OF PRI-
VILEGE. DIFFERENT PUNISHMENTS INFLICTED BY TIIE
TwWO HOUSES.

Boru houses of Parliament enjoy various privileges, in
their collective capacity, as constituent parts of the High
Court of Parliament; which are essential for the support
of their authority, and for the proper exercise of the fune-
tions entrusted to them by the constitution.  Other privi-
leges, again, are enjoyed by individual members; which
protect their persons and secure their independence and
dignity.

Some privileges rest solely upon the law and custom of
Parliament, while others have been defined by statute.
Upon these grounds alone, all privileges whatever are
founded. The lords have ever enjoyed them, simiply be-
cause “they have place and voice in Parliament;™ but a
practice has obtained with the commons, that would appear
to submit their privileges to the royal favour. At the com-
meneement of every Parliament since the 6th of Ienry 8,
it has been the custom for the speaker,

*“In the namne, and on the behalf of the commons, to lay claim,
by hunmble petition, to their ancient and undoubted? rights and

1 Hakewel, 82,

2 Sce the memorable protestation of the commons, in answer to James 1,
who took offence at the words used by the speaker in praying for their
privileges as ¢ their antient and undoubted right and inheritance.” 5 Par-
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privileges ; and especially to freedom from arrest and molestation
for their persons, servants, and estates ; to frecdom of speech in
debate; and to free access to her majesty whenever occasion may
require it; and to the most favourable construction of all their
proceedings.”

To which the Lord Chancellor replies, that

¢ Her majesty most readily confirms all the rights and privileges

which have ever been granted to or conferred upon the commons,
by her majesty or any of her royal predecessors.”!
The influence of the Crown in regard to the privileges of
the commons is further acknowledged by the 1'eport' of the
speaker to the house, “that their privileges have been con-
firmed in as full and ample a manner as they have been
heretofore granted or allowed by her majesty or any of
her royal predecessors.”*

This custom probably originated in the ancient practice
of confirming laws in Parliament, that were already in
force, by petitions from the commons, to which the
assent of the king was given with the advice and consent
of the lords. In Atwyll’s case, 17 Edw. 4, the petition of
the commons to the king states that their “liberties and
franchises your highness to your lieges, called by your
authority royal to this your High Court of Parliament,
for the shires, cities, burghs, and five ports of this realm,
by your authority royal, at eommencement of this Parlia-
ment, graciously have ratified and confirmed to us, your
said commons, now assembled by your said royal com-
mandment in this your said present Parliament.”®

But whatever may have been the origin and cause of
this custom, and however great the concession to the
Crown may appear, the privileges of the commons are
nevertheless independent of the Crown, and are enjoyed
irrespectively of their petition. Some have been confirmed
by statute, and are, therefore, beyond the control either of

liamentary llistory, 512; 2 Proceedings and Dcbates of the Commons,
1620-1, p. 359.
178 Lords’ J. 571. 296 Com. J. 465. 3 6 Rot. Parl. 101.
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the Crown or of any other power but Parliament ; while
others, having been limited or even abolished by stattue,
cannot he granted by the Crown.

Each privilege will be separately treated, beginning with
such as are enjoyed by each house collectively, and pro-
ceeding thence to such as attach to individual members;
but, before these are explained, two of the points enu-
merated in the speaker’s petition may be disposed of, as
being matters of courtesy rather than privilege. The first
of these is “freedom of access to her majesty;” and the

'second, ““that their proceedings may receive a favourable

construction.”

1. The first request for freedom of access to the sove-
reign is recorded in the 28th Henry 8; ¢ but,” says
Elsynge, “it appeareth plainly they ever enjoyed this,
even when the kings were absent from Parliament;” and
in the “times of Richard 2, Henry 4, and downwards, the
commons, with the speaker, were ever admitted to the
king’s presence in Parliament to deliver their answers ;
and oftentimes, under Richard 2, Henry 4, and Henry 6,
they did propound matters to the king, which were not
given them in charge to treat of.”! The privilege of access
is not enjoyed by individual members of the Ilouse of
Commons, but only by the house at large, with their
speaker ; and the only occasion on which it is exercised
is when an address is presented to her majesty by the
whole house. Without this privilege 1t is undeniable that
the queen might refuse to receive such an address pre-
sented 1 that manner; and that so far as the attend-
ance of the whole house in person may give effect to an
address, it is a valuable privilege. But addresses of the
house may be communicated by any members who have
access to her majesty as privy councillors; and thus the
same constitutional effect may be produced, without the
exercise of the privilege of the house.

! Elsynge, 175, 17G.
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The only right claimed and exercised by individual
members, in availing themselves of the privilege of access
to her majesty, is that of accompanying the speaker with
addresses, and entering the presence of royalty, in their
ordinary attire. Sueh a practice is, perhaps, scarcely
worthy of notice, but it is probably founded upon the
concession to the House of Commons, of a free access
to the throne, which may be supposed to entitle them,
as members, to dispense with the forms and ceremonies
of the court. ‘

Far different is the privilege enjoyed by the Iouse of Free access for

Peers. Not only is that house, as a body, entitled to
free access to the throne, but each peer, as one of the
hereditary counsellors of the Crown, is individually pri-
vileged to have an audience of her majesty.

2. That all the proceedings of the commons may re-
ceive from her majesty the most favourable construction,
is eonducive to that cordial co-operation of the several
branches of the legislature which is essential to order and
good government; but it cannot be classed among the
privileges of Parliament. It is not a constitutional right,
but a personal courtesy; and if not observed, the pro-
ceedings of the house are guarded against any interference,
on the part of the Crown, not authorized by the laws and
constitution of the country. The occasions for this cour-
tesy arc also limited; as by the law and custom of Par-
liament the queen cannot take notice of anything said
or done in the house, but by the report of the house
itself.!

Each house, as a constituent part of Parliament, exer-
cises its own privileges independently of the other; but
they are enjoyed, not by any separate right peculiar to
each; but solely by virtue of the law and custom of Par-
liament. There are rights or powers peculiar to each, as
explained in the last chapter; but all privileges, properly

! 4 Inst. 15.  See also infra, Chapter IV. on Freedom of Speech.
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so called, appertain equally to both houses. These are
declared and expounded by cach house; and breaches of
privilege are adjudged and censured by each; but still it
is the law of Parliament that is thus administered.

The law of Parliament is thus defined by two eminent
authorities: ““ As every court of justice hath laws and
customs for its direction, some the civil and canon, some
the common law, others their own peculiar laws and
customs, so the high court of Parliament hath also its
owL peculiar law, called the lex et consuetudo Parlia-
menti.” ' 'This law of Parliament is admitted to be part of
the unwritten law of the land, and as such is only to be
collected, according to the words of Sir Edward Coke,
“ out of the rolls of Parllament and other records, and by
precedents and continued experience;” to which it is
added, that ¢ whatever matter arises concerning either
house of Parliament, ought to be discussed and adjudged
in that house to which it relates, and not elsewhere.” *

Hence it follows that whatever the Parliament has
constantly declared to be a privilege, is the only evidence
of its being part of the ancient law of Parliament. ¢ The
only method,” says Blackstone, “ of proving that this or
that maxim is a rule of the common law, is by shewing
that it hath always been the custom to observe it;” and,
“it 1s laid down as a general rule that the decisions of
courts of justice are the evidence of what is common
law.”?  The same rule is strictly appheable to matters of
privilege, and to the expounding of the unwritten law of
Parliament.

But although either house may expound the law of
Parliament, and vindicate its own privileges, it is agreed
that no new privilege can he created. In 1704, the lords
communicated a resolution to the commons at a confer-
ence, “ That neither house of Parliament have power, by

' 4 Inst. 15; 1 Bl Comm. 1G3. 2 4 Inst. 15.
4 1 Comm. G3. 71.
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any vote or declaration, to create to themsclves new pri-
vileges, not warranted by the known laws and customs of
Parliament ;! which was assented to by the Commons.?

In treating of the privileges of individual members, it
will be shown, that in the earlier periods of parliamentary
history, the Commons did not always vindicate their pri-
vileges by their own direct authority; but resorted to the
king, to special statutes, to writs of privilege, and even to
the House of Lords, to assist them in protecting their
members. It will be scen in what manner they graduvally
assumed their just position as an independent part of the
legislature, and at length established the present mode of
administering the law of Parliament.

Both houses now act upon precisely the same grounds
in matters of privilege. They declare what cases, by the
law and custom of Parliament, are breaches of privilege ;
and punish the offenders by censure or commitment, in
the same manner as courts of justice punish for contempt.?
The modes of punishment may differ in some respects,
but the principle upon which the offence is determined,
and the dignity of Parliament vindicated, is the same in
both Houses.

The right to commit for contempt, though universally
acknowledged to belong equally to both houses, is often
regarded with jealousy when exercised by the commons.
This has arisen partly from the powers of judicature in-
herent in the lords, which have endowed that house with
the character of a high court of justice; and partly from
the more active political spirit of the lower house. But
the acts of the House of Lords, in its legislative capacity,
ought not to be confounded with its judicature; nor
should the political composition of the House of Commons
be a ground for limiting its authority. The particular acts
of both houses should, undoubtedly, be watched with vigil-

! 14 Com. J. 555. 2 Tb. 560. 3 8 Grey’s Debates, 232,
E
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ance when they appear to be capricious or unjust ; but it is
unreasonable to cavil at privileges, in general, which have
been long established by law and ecustom, and which are
essential to the dignity and power of Parliament.

The power of the Ilouse of Lords to commit for con-
tempt was questioned in the cases of the Earl of Shaftes-
bury;' in 1675, and of Flower,* in 1779 ; but was admitted
without hesitation by the Court of King's Bench.

The power of commitment has always been exercised
by the commons, and is thus established upon the ground
and evidence of immemorial usage® It was admitted,
most distinetly, by the lords, at the conference hetween
the two houses, in the case of Ashby and White, in
1704, and it has been repeatedly recognized by the courts
of law : viz. by 11 of the judges, in the case of the Ayles-
bury Men ;® by the Court of King’s Bench, in Murray's
case;® by the Court of Common Pleas, in Crosby’s case ;7
by the Court of Exchequer, in the case of Oliver (1771);3
by the Court of King’s Bench, in Burdett’s case in 1811;°
in the case of Mr. Hobhouse, in 1819;'° and lastly in the
case of the Sheriff of Middlesex, in 1840." The power is
also virtually admitted by the statute 1 James 1, ¢. 13, «. 3,
which provides that nothing therein shall “ extend to the
diminishing of any punishment to be hereafter, by censure
in Parliament, inflicted upon any person,” &e.

The right of commitment being thus admitted, it be-
comes an important question to determine, what authority

1 6 Iowell’s St. Tr. 126G, et seq. 2 8 Durnford & East, 314,

3 Mr. Wynn states that ncarly 1,000 instances of its exercise have
oceurred since 1547, the period at which the Journals commence (Argument,
p. 7); and numerous cases have occurred since the publication of Mr. Wynn’s
treatise.

417 Lords’ J. 714, ¢ 14 East, 1.

5 2 Lord Raym. 1105; 3 Wils. 205. 192 Chit. Rep. 207 ; Barn. & Ald.
6 1 Wils. 290 (1751). 420.

7 3 Wils. 203 (1771). '''11 Adolphus & Ellis, 273.
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and protection are acquired by officers of either honse in
executing the orders of their respective courts.

Any resistance to the serjeant-at-arms, or his officers,
has always been treated as a contempt by the commons,
and the parties, in numerous instances, have suftered
punishment accordingly.

In the case of Ferrers, in 1543, the commons conunitted
the sherifls of London to the Tower, for having resisted
their serjeant-at-arms, with his maee, in freeing a-member
who had been imprisoned in the Compter.

In 1681, after a dissolution of Parliament, an action
was brought against Topham, the serjeant-at-arms attend-
ing the commons, for executing the orders of the house
in arresting certain persons. Topham pleaded to the
jurisdietion of the court, but his plea was overruled, and
judgment was given against him. The house declared this
to be a breach of privilege, and committed Sir F. Pemberton
and Sir T. Jones, the judges, to the eustody of the ser-
jeant-at-arms. This case will be referred to again for
another purpose, but here it is adduced as a precedent of
the manner in which officers have been supported by the
house, in the exeeution of its orders.

In 1771, the House of Commons had ordered a person
to be taken into custody, who was arrested by a messenger
by virtue of the speaker’s warrant. The messenger was
charged with an assault, and brought before the lord
mayor and two aldermen, at the Mansion-house, who set
the prisoner at liberty and committed the messenger of the
house for an assault.! For this obstruction to the orders
of the house, Mr. Alderman Oliver and the lord mayor
were committed to the Tower.?

It cannot, indeed, be supposed that when the house has
ordered the serjeant to exeeute a warrant, it will not sus-
tain his authority, and punish those who resist him. But
a question still arises concerning the authority with which

! 33 Com. J. 263; 2 Th. 285,289,
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he is invested by law, when exccuting a warrant properly
made out by order of the house; and the assistance he
1s entitled to demand from the civil power.

The civil power has been frequently called upon by the
house to assist in exccuting warrants.

In 1640, all mayors, justices, &ec. in England and Ire-
land were ordered by warrant to aid in the apprehension
of Sir G. Rateliffe.?

In a case that occurred in 1660, the serjeant was ex-
pressly empowered
“to break open a house in case of resistance, and to call to his

assistance the sheriff of Middlesex, and all other oflicers, as le
shall see cause; and who are required to assist him accordingly.”?

On the 24th January, 1670, the house ordered a warrant
to be issued for apprehending several persons, who had
resisted the deputy-serjeant, and resolved,

“That the high sheriff of the county of Gloucester, and other

officers concerned, are to be required by warrant from the speaker,
to be aiding and assisting in the execution of such warrant.”?

And again, on the 5th April, 1679, it was ordered,

“That the speaker do issue out his warrant, requiring all sheriffs,
bailiffs, constables, and all other his majesty’s officers and subjects,
to be aiding and assisting to the serjeant-at-arms attending this
house.”*

Before the year 1810, however, no case arose in which
the legal consequences of a speaker’s warrant and the
powers and duties of the serjeant-at-arms in the execution
of it, were distinctly explained and recognized by a legal
tribunal, as well as by the judgment of Parliament, in
punishing resistance.

In the case of Sir Francis Burdett, in 1810, a doubt
arose relative to the power of the serjeant-at-arms to
break into the dwelling-house of a person, against whom
a speaker’s warrant had been issued.  The serjeant-at-arms

! 2 Com. J. 29. 2 8 Com. J. 222. S TR ¢ Ib. 586.
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having, in execution of a warrant, been resisted and turned
out of Sir Francis Burdett’s private dwelling-house by foree,
required the opinion of the attorney-general,

“ whether he would be justified in breaking open the outer or any
inner door of the private dwelling-house of Sir F. Burdett, or of
any other person in which there is reasonable cause to suspect
he is concealed, for the purpose of apprehending him ; and whether
he might take to his assistance a suflicient civil or military force
for that purpose, such force acting under the direction of a civil
magistrate; and whether such proceedings would be justifiable
during the night as well as in the day-time.” ! i

The opinion of the attorney-general is so important, as
pointing out the legal authority of the serjeant, and cau-
tioning him as to the mode of exerting it, that it may be
inserted nearly at length : —

“ No instance is stated to me, and I presume that none is to be
found, in which the outer door of a house has been broken open
under the speaker’s warrant, for the purpose of apprehending the
person against whom such warrant issued, then being therein.
I must, therefore, form my opinion altogether upon cases which
have arisen upon the execution of writs or warrants issuing from
other courts, and which seem to fall within the same principle.

“T find it laid down in Semayue’s case, 5 Co. 91, that where
the king is a party, the sheriff may break open the defendant’s
house, either to arrest him or to do other execution of the king’s
process ; if otherwise, he cannot enter. So if the defendant be
in the house of another man, the sheriff may do the same; but he
cannot break into the house of the defendant in the execution of
any process at the suit of an individual. This distinction pro-
ceeds, as I apprehend, upon the greater importance of enforcing
the process of the Crown for the public benefit, than that of indi-
viduals for the support of their private rights. Reasoning from
hence, I should think that the speaker’s warrant, which had issned
to apprehend a man under sentence of commitment for a breach
of the privileges of the House of Commons, might he executed in
the same manner with criminal process in the name of the king,
inasmuch as those privileges were given to the House of Commons
for the benefit of the public only; and the public are interested in
the due support of them. If the act had been done, and I were
asked wlhether it could be defended, I should say that it could ;
but where it is previously known that the exccution of the war-

' 65 Comn. J. 264,
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rant will he resisted by foree, and it death should ensue in such a
conflict, the officer who executes the warrant would stand justified,
or not, as the breaking of the house may be Leld lawful or nunlaw-
ful: T feel myself obliged to bring this under his notice, leaving
Lim to judge for himself whether he will venture to act upon my
opiuion, which has no direct authority in point to support it, but
rests upon reasoning from other cases, which appear to me to fall
within the same principle. Should the officer resolve to break
into the house, if it be found necessary, he must be careful, first,
to signify the cause of his coming, and make request to open the
doors, and not use any force until it appears that those within will
not comply; and he should be assured that the party whom he
secks to appreliend is within the Liouse. Tor the purpose of exe-
cuting the warrant, he may take with him a sufficient force of
suclh deseription as the nature of the case renders necessary, If
lie has reason to apprehend a degree of resistance, which can only
be repelled by a military force, he may take such foree with him
but in this case it will be prudent to take with him also a civil
magistrate.

“1 do not think it advisable to execute the warrant in the
night.

“ The officer should understand, that when Sir Francis Burdett
has once heen arrested, if he afterwards effects his cseape or is
rescued, his own house or the house of any other person into
which he retreats, may be broken for the purpose of re-taking
him.!

N GEnBSE

In consequence of this opinion the serjeant-at-arms
forced an entrance into Siv F. Burdett’s house, down the
area, and conveyed his prisoner to the Tower, with the
assistance of a military force. Sir F. Burdett subsequently
brought actions against the speaker and the serjeant-at-
arms in the King’s Bench.  The house divected the at-
torney-general to defend them. The causes were both
tried, and verdicts were obtained for the defendants.

With respect to the authority of the serjeant-at-arms to
break open the outer door of Sir I, Burdett's house, Lord
Ellenborongh said,

“ Upon anthorities the most unquestionable this point has been

V6o Com. J. 204,
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settled, that where an injury to the public has been committed, in
the shape of an insult to any of the courts of justice, on which pro-
cess of contenipt is issued, the officer charged with the execution
of such process may break open doors, if necessary, in order to
execute it; and it caunot be contended that the houses of legisla~
ture are less strongly armed iu point of protection and remedy
against contempts towards them, than the courts of justice are.”?
Thus confirming the opinion of the attorney-general, upon
which the serjeant had acted. This judgment was after-
wards aflirmed, on a writ of error, by the Exchequer
Chamber, and ultimately by the House of Lords.

But although the serjeant-at-arms may force an en-
trance, he is not authorized to remain in the house if the
party be from honie, in order to await his return. M.
Howard, a solicitor, brought an action of trespass against
certain officers of the House of Commons, who, in exe-
cuting a speaker’s warrant for his apprehension, had stayed
several hours in his house. The trial came on before Lord
Denman, in the sittings at Westminster after Michaelmas
term, 1842, when it appeared in evidence that the mes-
sengers had remained for several hours in the house
awaiting the return of Howard, after they knew that he
was from home.

The attorney-general, who appeared for the defendants,
admitted that, although they had a right to enter Howard’s
house, and to be in his house for a reasonable time to
search for him, yet that they had no right to stay there
until he returned; and Lord Denman directed the jury
to say what just and reasonable compensation the oflicers
should make for their trespass, which their warrant from
the Hounse of Commons did not authorize. A verdict was
consequently given for the plaintiff on the second count,
with 100/ damages.? The verdict proceeded entirely upon
the ground of the defendants having exceeded their autho-
rity, and without any reference to the jurisdiction of the
House of Commons.

! 14 East, 157. ? Carrington & Marshmau, 382.
E 4
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The power of commitment, with all the authority which
can be given by law, being thus established, it becomes
the key-stone of parliamentary privilege. Either house
may adjudge that any act is a breach of privilege and
contempt; and if the warrant recite that the person to be
arrested has been guilty of a breach of privilege, the courts
of law cannot inquire into the grounds of the judgment;
but must leave him to suffer the punishment awarded by
the High Court of Parliament, by which he stands com-
mitted.

The Habeas Corpus Act! is binding upon all persons
whatever who have prisoners in their custody, and it is
therefore competent for the judges to have before them,
persons committed by the Houses of Parliament for con-
tempt. There have been cases, indeed, in which writs of
habeas corpus have been resisted : as in 1675, when the
House of Commons directed the lieutenant of the Tower to
make no return to any writ of habeas corpus relating to
persons imprisoned by its order;?® and in 1704, when similar
directions were given to the serjeant-at-arms.® But these
orders arose from the contests raging between the two
houses; the first in regard to the judicature of the lords,
and the second concerning the jurisdiction of the commons
in matters of election ; and it has since been the invariable
practice for the serjeant-at-arms and others, by order of
the house, to make returns to writs of habeas corpus.?

But although the return is made according to law, the
parties who stand committed for contempt cannot be ad-
mitted to bail by the courts of law. This opinion was
expressed in Sheridan’s case, by many of the first lawyers
in the House of Commons, shortly after the passing of
the llabeas Corpus Act;® and has been confirmed by
numerous decisions of the courts of law ; of which the fol-
lowing are some of the most remarkable.

! 31 Gharles 2, ¢. 2 2 9 Com. J. 35G. 3 14 1b. 565.
4 95 Com. J. 25; lansard’s Debates, 24 Jan. 1840, 51 N. S, p. 550.
3 AL D. 16305 4 Hans. Parl. Hist. 1262,
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In 1675 Lord Shaftesbury, who had been committed by the Earlof Shaftes-
House of Lords for a contempt, was brought before the Court of bury’s case.
King’s Bench, but remanded. In that case Lord Chief Justice
Rainsford said, « He is in execution of the judgment given by the
lords for contempt; and therefore if he should be bailed, he would
be delivered out of execution.”!

In 1751 Mr. Murray was eommitted to Newgate by the com- Muarray’s case.
mous for a contempt, and was brought up to the Court of King’s
Bench by a habeas corpus. The court refused to admit him to
bail, Wright, J., saying, “It need not appear to us what the
contempt was for; if it did appear, we could not judge thereof;
the Iouse of Commons is superior to this court in this particular.

This court cannot admit to bail a person committed for a contempt
in any other eourt in Westminster Hall.”?

In Croshby’s ease, in 1771, De Grey, C. J. said, ¢ When the Brass Crosby’s
ITouse of Commons adjudge anything to be a contempt or a breach st
of privilege, their adjudication is a convietion, and their commit-
ment in consequence an execution; and no court can discharge
or bail a person that is in exeeution by the judgment of any other
eourt,”?

Again, in the case of Flower, who had been committed Flower's case.
by the House of Lords for a libel on the Bishop of Llan-
daff, the prisoner applied in vain to the King’s Bench
to be admitted to bail; and Lord Kenyon, adopting the
same view as other judges before him, said,
“We were bound to 'grant this habeas corpus; but having seen

the return to it, we are bound to remand the defendant to prison,
because the subject belongs to ‘aliud examen.’” *

In the case of Mr. Hobhouse, Lord Chief Justice Abbot Hobhouse’s
] case.
said,

¢« The power of commitment for eontempt is incident to every
court of justice, and more especially it belongs to the High Court of
Parliament ; and therefore it is ineompetent for this court to ques-
tion the privileges of the IHouse of Commouns, on a ecommitment for
an offence which they have adjudged to be a contempt of those
privileges.”®

The last case that occurred was that of the sheriff of Sheriff of Mid-
Middlesex, in 1840, who had been committed for execut- e
1 ¢ Howell’s St. Tr. 1269. 2 1 Wils. 200.

3 3 Wils. 188. 4 & Durnford & East, 314.
5 2 Chit. Rep. 207 ; 3 Barn. & Ald. 420.
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ing a judgment of the Court of Queen's Bench against the
printers of the House of Commons. In obedience to an
order of the house,! the serjeant made a return to the
writ, that he had taken and detained the sheriff by virtue
of a warrant under the hand of the speaker, which warrant
was as follows :—

“ Whereas the Ifouse of Commons have this day resolved that
W. Evans, esq. and J. Wheelton, esq. sherift of Middlesex, having
been guilty of a contempt and breach of the privileges of this
house, be committed to the eustody of the serjeant-at-arms attend-
ing this house; these are therefore to require you to take into your
custody the bodies of the said W. Evans and J. Wheelton, and
them safely to keep during the pleasurc of this house; for which
this shall be yvour snflicient warrant.”

It was argued that, under the 56 Geo. 3, c. 100, s. 3,
the judges could examine into the truth of the facts set
forth in the return, by affidavit or by aflirmation; that
the return was bad, because it did not state the facts on
which the contempt arose; and that the warrant did not
show a sufficient jurisdiction in those who issued it. No
one appeared in support of the return, but the judges
were unanimously of opinion that the return was good,
and that they could not inquire into the nature of the
contempt;?® although it was notorious that the sheriff’ had
been committed for exccuting a judgment of that court.

From these cases it may now be considered as esta-
blished beyond all question, that the cause of commit-
ments by either House of Parliament, for breaches of
privilege and contempt, cannot be inquired into by courts
of law, but that their ¢ adjudication is a conviction, and
their commitment, in consequence, an execution.”

But one qualification of this doctrine must not be
omitted. When it appears, upon the return of the writ,
simply that the party has heen committed for a contempt
and breach of privilege, it has been universally admitted
that it is incompetent for the courts to mquire further into

195 Com. J. 2. 2 11 Adolphus & Ellis, 273.
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the nature of the contempt ; but if the causes were stated
on the warrant, it is probable that their sufficiency would
be examined. Lord Ellenborough, in his judgment in
Burdett ». Abbot,' drew the distinetion between such
cases in the following manner :—

“TIf a eommitment appeared to be for a eontempt of the Ilouse
of Commons generally, I wonld, neither in the case of that court
nor of any other of the superior courts, inquire further: but if it
did not profess to commit for a contempt, but for some matter ap-
pearing on the return, which could by no reasonable intendment
be eonsidered as a contempt of the eourt committing, buta ground
of commitment palpably and evidently arbitrary, unjust, and con-
trary to every principle of positive law or natural justice; I say,
that in the case of such a commitment (if it ever should occur,
but which I cannot possibly anticipate as ever likely to oceur,) we
must look at it and aet upon it as justice may require, from what-
ever court it may protess to have proceeded.”

And in this opinion Lord Denman appears to have ac-
quieseed, in the case of the sheriff of Middlesex.

Wilful disobedience to orders, within its jurisdiction, is a
contempt of any court, and disobedience to the orders and
rules of Parliament, in the execution of its constitutional
functions, 1s treated as a breach of privilege. Insults and
obstructions, also, offered to a court at large, or to any of its
members, are contempts; and in like manner, by the law
of Parliument, are breaches of privilege. It would be in
vain to attempt an enumeration of every act which might
be construed into a contempt, because the orders of every
court must necessarily vary with the circumstanees of cach
case; but certain principles may be collected from the
Journals, which will serve as general declarations of the
law of Parliament.

Breaches of privilege may be divided into, 1. Disobe-
dience to general orders or rules of either house; 2. Dis-
obedience to particular orders; 3. Indignities oftered to
the character or proceedings of Parliament; 4. Assaults
or interference with members in discharge of their duty,

L 14 East, 1.
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or reflections upon their character and conduct in Par-
liament.

1. Disobedience to any orders or rules, if made for the
convenience or efliciency of the proceedings of the house,
1s a breach of privilege, the punishment of which would
be left to the house, by those who are most jealous of
parhiamentary privilege. But if such orders should appear
to clash with the common or statute law of the country,
their validity is liable to question, as will be shown in a
separate chapter' upon the junsdiction of the courts in
matters of privilege.

As examples of general orders, the violation of which
would be regarded as breaches of privilege, the following
may be sufficient.

The publication of the debates of either house has been
repeatedly declared to be a breach of privilege, and espe-
cially false and perverted reports of them; and no doubt
can exist that if either house desire to withhold their
proceedings from the public, it is within the strictest limits
of their jurisdiction to do so, and to punish any violation
of their orders. The lords have a standing order, of the
27th February 1698, by which it is declared,

“ That it is a breach of the privilege of this house, forany person
whatsoever to print, or publish in print, anything relating to the
proeeedings of the house without the leave of this house.”"?

In 1801, Allan Macleod, a prisoner in Newgate, convicted for a
misdemeanor, was fined 100 Z, and eommitted to Newgate for six
months after the expiration of his sentence, for publishing certain
paragraphs purporting to be a proceeding of the house, which had
been ordered to be expunged from the Journal, and the debate
thereupon. He was also ordered to be kept in safe enstody until
he shonld pay the fine.> And John Higginbottom, for vending and
publishing these paragraphs, was fined 6s. 8d., and committed to
Newgate for six months, and until he should pay the fine! He
afterwards presented a petition to be liberated, was brought to the
bar, reprimanded, and discharged.

! Chapter VI. ? Lords' 8. O. No. 77.
3 43 Lords’ J. 105. $81b: 3 1b. T15.225.230.
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In the same year, H. Brown and T. Glassington were committed
to the custody of the black rod, for printing and publishing in the
Morning Herald some paragraphs purporting to be an account of
what passed in debate, but which the house declared to be a sean-
dalous misrepresentation.!

The commons have ordered,

“That no news-letter writers do, in their letters or other papers
that they disperse, presume to interineddle with the debates or any
other proceedings of this house.”*  “That no printer or publisher
of any printed newspapers do presume to insert in any such_papers
any debates or any other proccedings of this house, or of any
committec thercof.”3 ¢ That it is an indignity to and a breach of
the privilege of this house, for any person to presune to give, in
written or printed newspapers, any account or minute of the de-
bates or other proceedings. That, upon discovery of the authors,
printers, or publishers of any such newspaper, this house will pro-
ceed against the offenders with the utmost severity,”

Other orders also to the same effect, though not verbally
the same, have been repeated at different times.> These
orders have fallen into disuse; debates are daily cited in
Parliament from printed reports, and galleries have been
constructed for the accommodation of reporters. But if
any wilful misrepresentation of the debates should arise,
or if on any particular occasion it should be thought
necessary to enforce the restriction, there can be no
question but that the house is justified in punishing the
offender, whether he be a member of the louse, or a
stranger admitted to its debates.’

In the same manner it is declared to be a breach of
privilege for a member or any other person to publish the
evidence taken before a select committee, until it has been
reported to the house ;7 and the publisher of a newspaper

1 43 Lords’ J. 60.

2 Orders, 11th Feb. 1695. 18th Jan. 1697. 3d Jan. 1703. 23d Jan.
1722. 12 Com.J, 48. 14 Ib. 270. 20 1b. 99.

3 20 Com. J. 99. 1 9G Feb. 1728; 21 Com. J, 238.

5 13th April 1738. 10th April 1753. 3d March 1762. 23 Com. J.
148. 26 Ib. 754. 3d March 1762,

% 74 Com. J. 537. See also Chap. VII. 7 92 Com. J. 282,

Comimons.
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has been committed for this offence! by the House of
Commons.

There are various other orders and rules connected with
parliamentary proceedings; for cxample, to prevent the
gnatures to a petition ;* for the protection of
for securing true evidence before the house

forgery of si
witnesses ;*

or comnittees ;* for the correct publication of the votes ;°
and for many other purposes which will appear mm dif-
ferent parts of this work. A wilful violation of any of
these orders or rules, or general misconduct in reference to
the proceedings of Parliament, will be censured or punished,
at the pleasure of the house whose orders are concerned. °

Disobedience 2. Particular orders are of various kinds: as for the
to particular . .
orders. attendance of persons before the house or committees ;”

the production of papers or records;® for enforcing an-
swers to questions put by the liouse or by committees ;?
and, in short, for compelling persons to do, or not to do,
any acts that are within the jurisdiction of the house. If
orders be made beyond its jurisdiction, the house, as
already proved, may punish the parties who refuse com-
pliance with or obstruct the exccution of them;' but the
enforcement of them may become a matter liable to ques-
tion before the courts of law.
Libels upon the 3. Indigmties oftered to the character or proceedings of
i Parliament, by libellous reflections, have always been re-
sented and punished as breaches of privilege. Some of
the offenders have escaped with a reprimand ; others have
been committed to the custody of the black rod, or the
serjeant-at-arms ; while many have been confined in the

1 87 Com. J. 3G0, 3 34 Com. J. 800,

3 292 1. 146. 4 Sessional orlers. 5 Ih.
6 4 Lords’ J. 705. 37 1b. 613. 38 Ib. 333. G49.

7 91 Com. J. 338, 8 90 Com. J. 564. 575.

9 88 Com. J. 218. 40 1bh. 504,

10 See 4 Lords’ J. 247, where Harwood and Drinkwater were committed
to the Flect, and pilloried for disobedience to nn order for quicting the pos-
sessions of Lord Lindscy; and G Ib. 493,
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Tower and in Newgate; and mn the lords fine, im-
prisonment, and the pillory have been adjudged. Prose-
cutions at law have also been ordered against the parties.'
The cases are so numerous that only a few of the most
remarkable need be given.

The following extract from the report of a committee of
the lords, 18th May 1716, will serve to show the practice
of that house :

“ That where offences have been committed against the honour
and dignity of the house in general, or any member thercof, the
house have proeeeded, both by way of fine and corporal punish-
ment upon such offenders ; but in other cases the attorney-general
has been ordered to prosecute the offenders according to law; and
the committee, on perusal of the several orders directing prose-
cufions by the attorney-general, do not find that, at any time,
addresses have been made to the king for such prosecutions.”?

Very severe punishments were formerly awarded by
the lords in cases of libel, as fine, imprisonment, and pil-
lory ;* but in modern times commitment, with or without
fine, has been the ordinary punishment.* In 1798 Messrs.
Lambert and Perry were fined 50/ each, and committed
to Newgate for threc months, for a newspaper paragraph
highly reflecting on the honour of the house.”

In the commons, William Thrower was committed to the cus-
tody of the serjeant in 1559, for a contempt in words against the
dignity of the house.® In 1586 Mr. Arthur llall, a member, was
imprisoned, fined,” and expelled, for having printed and published
a libel containing “ matter of infamy of sundry good partieular
members of the house, and of the whole state of the house in
general, and also of the power and authority of the house.”® In
1628 Ilenry Aleyn was committed to the custody of the serjeant

for a libel on the last Parliament.® In 1640 the Archdeacon of
Bath was eommitted for abusing the last Puarlinment.e In 1701

! 34 Lords’ J. 330. 23 Com. J. 546. 26 Ib. 9. 804. 34 Ib. 4Gd.
44 Ib. 463.

2 20 Lords’ J. 362.

3 4 Lords’ J.615. & Ib. 241. 244, 20 TIb. 363. 22 Ib. 353, 354.

3 922 1b. 351. 3G7. 330. 5 41 Ib. 506. 6 1 Com.J. 60.
7 See infra, p. 73. 5 D'Ewes’ Journal, 291-203.
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Thomas Colepepper was committed for reflections upon the last
ITouse of Commons; and the attorney-gencral was directed to
prosecute him.' The house also resolved, shortly after the last
case, “ that to print or publish any books or libels reflecting upon
the proceedings of the House of Commons, or any member thereof,
for or relating to his service therecin, is a high violation of the
rights and privileges of the House of Commons.”? In 1805 Peter
Stuart was committed for printing in his paper libellous reflections
on the claracter and conduct of the liouse.® In 1810 Sir F. Bur-
dett, a member, was sent to the Tower for publishiug ¢ a libellous
and scandalous paper reflecting upon the just rights and privileges
of the house.”*  Andin 1819 Mr. Hobhouse, having acknowledged
himself the author of a pamphlet, was committed to Newgate.
The honse liad previously declared his pamphlet to be “ascandalous
libel, containing matter caleulated to inflame the people into acts
of violence against the legislature, and against this house in parti-
cular; and that it is a high contempt of the privileges, and of the
constitutional authority of this house.” s

The power of the house to commit the authors of libels
was questioned before the Court of King’s Bench, in 1811,
by Sir F. Burdett, but was admitted by all the judges of
that court, without a single expression of doubt.®

On the 21st May 1790 a general resolution was passed
by the commons:

“That it is against the law and usage of Parliament, and a high
breach of the privilege of this Louse, to write or publish, or cause
to be written or published, any scandalous and libellous reflection
on the honour and justice of this house, in any of the impeach-
ments or prosecutions in which it is engaged.””?

4. Interference with, or reflections upon members, have
always been resented as indignities to the house itself.

In the Lords this offence has been visited with peculiar severity,
of which numerons instances are to be found in the earlier volumes

of their Journals;® of these only a few of the most remarkable

need be particularly mentioned.
On the 22d March 1623, Thomas Morley was fined 1,000Z, sent to

! 13 Com. J. 735. 2 Ib. 707. 2 65 1b.113. 4 65 Tb. 252.

5 75 Com. J. 57. Many other cases are cited in the Appendix to the
Second Report on Sir F. Burdett, in 1810.

§ Burdett v. Abbot, 14 East, 1. 7 45 Com. J. 508.

8 3 Lords’ J. 842. 851. 4 1Ib. 131.2. 3. &5 Ib. 24.
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the pillory, and imprisoned in the Ilect, for alibel on the lord keeper.!
On the 9th July 1663, Alexander Fitton was fined 500 L, and com-
mitted to the King’s Bench, for a libel on Lord Gerard of Brandon,
and ordered to find sureties for his behaviour during life;? and
others who had been privy to signing and publishing thelibel, were
imprisoned in the Fleet, and ordered to find security for their good
behaviour during life. On the 18th December 1667, William Carr,
for dispersing scandulous and seditious printed papers against
the same nobleman, was fined 1,0007, sentenced to stand thrice in
the pillory, to be imprisoned in the I'leet; and the papers to be
burned by the hand of the hangman.®  On the 8th March 1688-9,
W. Downing was commiitted to the Gatehouse, aud fined 1007,
for printing a paper reflecting on the Lord Grey of Wark.+

In later times parties have been attached for libels on
peers, as in 1722, for printing libels concerning Lord Straf-
ford,’ and Lord Kinnoul;® and fined and committed, as
in the case of Flower, in 1779, for a libel on the Bishop of
Llandaff”

In 1776, Richard Cooksey was attached for sending an
msulting letter to the Earl of Coventry, and afterwards
reprimanded, and ordered “to be continued in custody
until he find gecurity for his good behaviour.”®

In the commons, on the 12th April 1733, it was resolved

and declared, nem. con.,

“That the assaulting, insulting, or menacing any member of
this house, in his coming to or going from the house, or upon the
acconnt of his behaviour in Parliament, is an high infringement
of the privilege of this house, a most outrageous and dangerous
violation of the rights of Parliament, and an high crime and mis-
demeanor.”? And again, on the 1st June 1780, “ That it is a
gross breach of the privilege of this house for any person to
obstruct and insult the members of this house in the coming to or
going from the house, and to endeavour to compel members by
force to declare themselves in favour of or against any proposition
then depending or expected to be brought before the house.” 10

It need hardly be said that any person acting in oppo-
sition to these orders will be committed.

On the 22d June 1781, complaint was made that Sir J. Wrottes-
ley had received a challenge for his condunct as a member of the

' 3 Lords’ J. 27G. 2 11 Ib. 554. 281201174
* 14 Ib. 144, =R2201b1.20 5 Ib. 149. 7 42 Ib. 181.
8 39 Ib. 314. 331. 2 22 Com. J. 115. 1037 Com. J. 902.
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Worcester eleetion committee ; and Swift, the person complained
of, was committed to the custody of the serjeant-at-arms.! On
the 13th April 1809, Sir Charles Hamilton complained that he
had been arrested, and otherwise insulted by Daniel Butler, a
sherift's officer; and Butler was committed to Newgate for his
offence.?

On the 11th July 1824, the speaker, having received
information that a member had been assaulted in the lobby,
ordered the serjeant-at-arms to take the person into cus-
tody, and doubts being entertained of his sanity, he was
ordered to stand committed to the custody of the serjeant.?

[n 1827, complaint was made of three letters which had
been sent to Mr. Scerctary Peel, taking notice of his
speeches, and threatening to contradict them from the
gallery of the house. The letters were delivered in and
read, aud the writer, H. C. Jennings, was ordered to attend.
He acknowledged that the letters were written by him,
and he was declared guilty of a breach of privilege, but
was suftered to escape with a reprimand from the speaker.*

Libels upon members have also been constantly punished.

In 1680, Yarington and Groome were committed for a libel
against a member.’ In 1689, Christopher Smelt was committed
for spreading a false and seandalous report of Peter Rich, a
member.s In 1696, John Rye was committed for having caused
a libel, reflecting on a member, to be printed and delivered at the
door.” In 1704, James Mellot was committed for false and
seandalous reflections upon two members.® In 1733, William
Noble was commitied for asserting that a member received a
pension for his voting in Parliament.® In 1774, H. S. Woodfall
was committed for publishing a letter, reflecting on the character
of the speaker.’® In 1821, the author of a paragraph in the John
Bull newspaper, containing a false and scandalous libel on a

meniber, was eommitted to Newgate.!! In 1832, Messrs. Kidson
& Wright, solicitors, were admonishied for having addressed to

1 38 Com. J. 535, 637, 2 (4 Com. J. 210, 213.
3 79 Com. J. 483. ' 82 Com. J. 395. 399.
59 Com. J. 634. 656, % 10 Com. J. 244,
7 11 Com. J. G5G. & 14 Com. J. 565,
Y 23 Com. J. 245. 19 34 Com. J. 456.

176 Com. J. 335.
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the comnmittee on the Sunderland Dock Bill a letter, reflecting on
the conduct of members of the committee, copies of which were
circulated in printed handbills.'

Other cases, too numerous to mention, have occurred, in
some of which the parties have been committed or repri-
manded ; and in others the house has considered that the
remarks did not justify any proceedings against the authors
or publishers.?

On some occasions the house has also directed prose-
cutions against persons who have published libels reflecting
upon members, in the same manner as if the publications
had affected the house collectively.?

Of a similar character with libels, is wilful misrepre-
sentation of the proceedings of members.

On the 22d April 1699, it was resolved,

“That the publishing the nomes of the members of this house,
and reflecting upon them, and misrepresenting their proceedings

in Parliament, is a breach of the privilege of this house, and
destructive of the freedomn of Parliament.”’*

When the speaker is accompanied by the mace, he has
power to order persons into custody for disrespect, or other
breaches of privilege committed in his presence, without
any previous order of the house. Mr. Speaker Onslow
ordered a man mto custody who pressed upon him in
Westminster Hall;® and a case is mentioned by D’Ewes
in which a member seized upon an unruly page and
brought him to the speaker, by whom he was committed
prisoner to the serjeant.’ In 1675, Sir Edward Seymour
seized the serjeant-at-arms and delivered him into the
custody of a messenger; but i that case Pemberton, the
serjeant, had been ordered by the house to be taken into
custody, and the speaker had issued his warrant for that
purpose, to the licutenant of the Tower.”

! 87 Com. J. 278. 204.

2 See the head of COMPLAINTS, in the several Journal Indexcs.

3 18 Com. J. 230. 14 Ib. 87. + 12 Com. J. GO1.
5 2 Hats. 241 n. 5 D'Ewes, 620. 7 9 Com. J. 351. 353.
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In all these classes of offences, both houses will commit
or otherwise punish, in the manner described; but not
without due inquiry into the alleged offence.

By a standing order of the lords of 11th January 1699,
it 1s ordered,

“ That in casc of complaint by any lord of this house of a breach
of privilege, wherein any person shall be taken into custody for
the future ; if the louse, upon examination of the matter com-
plained of, shall judge the same to be no breach of privilege, the
lord who made the complaint shall pay the fees and expenses of
the person so taken into custody; and that no person shall be

taken into custody upon complaint of a breach of privilege, but
upon oath made at the bar of this house.””?

This order was explained, on the 3d June 1720, “ to be
understood only of breaches of privilege committed in
Great Britain; but that oath made by affidavit, in writing,
of a breach of privilege committed in Ireland, may be
suflicient ground to take into custody the person thereby
proved to have been guilty of such breach of privilege,
though no oath be made thereof, at the bar of this
house.” ?

In the commons it was resolved, 31st January 1694,

“ That no persons shall be taken into custody, upon complaint
of any breach of privilege of this lLiouse before the matter be first
examined ;” but it was at the same time resolved and declared,
¢“that the said order is not to extend to any breach of privilege
upon the person of any member of this house.”?

Again, on the 3d January 1701, it was resolved,

“ That no person be taken into custody of the serjeant-at-
arms, upon any complaint of a breach of privilege, until the
matter of such complaint shall have been examined by the com-
mittec of privileges, and reported to the house, and that the

same be a stauding order of the house.”*

There is no longer a general committee of privileges, to
whom all such matters are referred, although the com-
mittee of privileges is still nominally appointed.® The

' Lords’ S. O. No. 78. 2 1h. No, 110. 211 Com. J. 219.
4 13 Com. J. G48. 5 93 Com.J. 8.
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appointment, at the commencement of each session, of the
committee of privileges was discontinued in 1833, hut has
since been revived, pro formd, although no members are
nominated. It is the present practice, when a complaint
is made, to order the party complained of to attend the
house; and on his appearance at the bar, he is examined
and dealt with, according as the explanations of his con-
duct are satisfactory or otherwise; or as the contrition
expressed by him for his offence conciliates the displeasure
of the house. If there be any special circumstances arising
out of a complaint of a breach of privilege, it is usual to
appoint a select committee to inquire into them, and the
house suspends its judgment until their report has been
presented.

In order to discourage frivolous complaints, a resolution,
similar to the standing order of the lords, was agreed to,
on the 11th February 1768:

“That in case of any complaint of a breach of privilege here-
after to be made by any member of this house, if the house shall
adjudge that there is no ground for such complaint, the house will
order satisfaction to the person complained of, for his costs and

expenses incurred by reason of such complaint;” and this was
ordered to be made a standing order.!

The house may punish in one session offences that have
been committed in another. On the 4th and 14th April
1707, it was resolved, nem. con.,

“ That when any person ordered to be taken into the custody of
the serjeant-at-arms, shall either abscond from justice, or having
been in custody shall refuse to pay the just fees, that in cither of
those cases the order for commitment shall be renewed at the begin-
ning of the next session of Parliament, and that this be declared to
be a standing order of the house.” 2

In 1754, Mr. Murray, who had been imprisoned in
Newgate until the close of the session, for a libel, was, on
the next meeting of Parliament, again ordered to be com-
mitted ; but he had absconded, in the meantime, to escape
a second imprisonment.?

131 Comn. J. 602. 2 15 Com. J. 376. 380. 3 26 Com. J. 303.
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[t also appears, that a breach of privilege committed
against one Parliament may be punished by another; and
libels against former Parliaments have often been punished.!
In the debate on the privilege of Sir R. Howard, in 1625,
Mr. Selden said, “ It is clear that breach of privilege in
one Parliament may be punished in another succeeding.”?

In all the acts that have been noticed as breaches of
privilege, both houses have agreed in their adjudication ;
but in several important particulars, there is a difference in
their modes of punishment. The lords claim to be a court
of record, and, as such, not only to imprison, but to impose
fines. They also imprison for a fixed time, and order se-
curity to be given for good conduct. The commons, on the
other hand, commit for no specified period, and of late
years, have not imposed fines.

There can be no question but that the House of Lords,
i its judicial capacity, is a court of record ; but, according
to Lord Kenyon, “ when exercising a legislative capacity,
it is not a court of record.”® However this may be, in-
stances too numerous to mention have occurred, in which
the lords have sentenced parties to pay fines:* many have
already been noticed in the present chapter, as well as
cases in which they have ordered security to be given for
good conduct, even during the whole life of the parties.®
The following is a standing order of the lords, of the 3d
April 1624 :

“ Whereas this high court of the Upper House of Parliament do
often find cause in their judicature to impose fines, amongst other
punishments, upon offenders, for the good example of justice, and
to deter others from like offences ; it is ordered and deelared, that
at the least once before the end of every session, the committees

for the orders of the house and privileges of the lords of Parlia-
ment, do aequaint the lords with all the fines that have been laid

U ICom. J.925. 2 1h. 63. 13 1Ib, 735. 2 1 lats. Prec. 184,

* Flower's case, 1779, 8 Duruford & East, 314,

3 Lovds’ J. 276G, 11 1h, 554, 12100, 174, 14 1b. 14t 42 b, 18],
43 b, GO. 105, 5 S 11 Lords’ 1. 554, 39 b, 331,
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that session, that thereupon their lordships may use that power
which they justly have, to take off or mitigate such fines, either
wholly or in part, according to the measure of penitence or ability
in the offenders, or suffer all to stand, as in equity their lordships
shail think fit.””!

The lords have power to commit offenders to prison for
a specified term, even beyond the duration of the session ;*
and if no time were mentioned, and the commitment were
general, it is understood that the prisoners could not be
discharged on habeas corpus even after a prorogation;?®
although, in the case of Lord Shaftesbury, a doubt was
expressed by onc of the judges whether the imprisonment,
which was for an uncertain time, would be concluded’ by
the session; and another said, that if the session had been
determined, the prisoner ought to have been discharged.?

Whether the House of Commons be, in law, a court of
record it would be difficult to determine ; for this claim was
formerly maintained, but has latterly been virtually aban-
doned, though never distinctly renounced. In Fitzherbert’s
case, in 1592, the house resolved “ that this house being a
court of record, would take no notice of any matter of fact
at all in the said case, but only of matter of record;” and
the record of Fitzherbert’s execution was accordingly sent
to the house by the lord keeper.” In the debate on Floyde’s
case, in 1621, Sir Edward Coke said, “no question but
this is a house of record, and that it hath power of

% and exclaimed, “T wish his

judicature in some cases;”
tongue may cleave to his mouth that saith that this
house is no court of record.” And in the same year, the
apology of the commons contains these words: “We
avouch also that our house is a court of record, and ever

so esteemed.”

! Lords’ 8. O. No. 46.

2 43 Lords’ J. 105.

3 Lord Denman’s judgment in Stockdale . Hansard, p. 147.
* Howell’s 8t, Trials, 1206, 1 Mcd. Rep, 144,

5 D'Ewes, 502. § 1 Com. J. G04-
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In Jones ». Randall,! Lord Mansfield said the House of
Commons was not a court of record.

It may be fairly argued that if the commons be not a court
of record in adjudging breaches of privilege, the judicature
of the lords is not sufficient alone to constitute that house
a court of record in their legislative capacity ; for though
they have various kinds of judicature, the commons also
have parallel kinds of judicature. The lords have a judi-
cature for their privileges, and for the election of repre-
sentative peers of Scotland; the commons have, in like
manner, a judicature for their privileges, and in the election
of members. It is true that the lords have other judicial
functions which the commons do not possess; but so far
as each house is acting within its own peculiar jurisdiction,
the one would appear to be a court of record as well as the
other: and when does the legislative character cease and
the judicial character begin in either house? In their de-
liberations they are both legislative, but when their privi-
leges are infringed, their judicature is called into action.
If this view of the question be allowed, both houses, in
matters of privilege, are equally courts of record ; and the
lords have no further claim to that character than the
commons, except when they are sitting as a court of appeal,
in trials of peers, in hearing claims of peerage, or in cases
of impeachment.?

Acting as a court of record, the commons formerly fined
and imprisoned persons.

In 1575, Smalley, a member’s servant, who had fraudu-
lentty procured himself to be arrested, in order to be dis-
charged of a debt and execution, was committed to the
Tower for a month, and until he should pay to W. Hewet
the sum of 1004.°

Again, in 1580, Mr. Hall, a member, who had offended
the house by a libel, was ordered to be committed to the
Tower, and to remain i the said prison for sic months, and

21 Cowp. 17.  ?Sce also Chapters VIL & XV. 21 Com.J.112,113,
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somuch longer as until himself should willingly make retrac-
tation of the said book, to the satisfuction of the house; and
it was resolved that a fine should be assessed by this house,
to the queen’s majesty’s use, of 500 marks, and that he
should be expelled.!

In Floyde’s case, in 1621, the commons clearly exceeded Floyde’s cace.
their jurisdiction. That person had spoken offensive words
coneerning the daughter of James 1, and her husband, the
clector palatine.  In this he may have been guilty of a
libel, but certainly not of any breach of parliamentary
privilege.  Yet the commons, in their zeal for Protest-
antism, took cognizance of the offence, and sentenced
Floyde to pay a fine of 1,0007,, to stand twice in the pil-
lory, and to ride backward on a horse, with the horse’s tail
in his hand.? Upon this judgment being given, first the
king, and then the lords interfered, not on account of the
severity of the punishment, nor because it was thought to
exceed the power of the house; but because the offence was*
altogether beyond the jurisdiction of the commons. The
commons perceived their error, and left the offender to be
dealt with by the lords; but at the same time they guarded
their own right by an ambiguous protestation that their pro-
ceedings against Floyde ¢ should not be drawn or used as a
precedent to the enlarging or diminishing the lawful rights
and privileges of either house, but that the rights and
privileges of both houses should remain in the selfsame
state and plight as before.”?

But if the commons exceeded their jurizdiction in this
case, the lords equally disregarded the limits of their own,
and proceeded to still more disgraccful severities. Floyde
was charged by the attorney-general before the lords, and
received sentence that he should be incapable of bearing
arms as a gentleman; that he should be ever held an
infamous person, and his testimony not to be taken in any
court or cause ; that he should ride twice to the pillory

'] Com, J. 123, 12G. 2 Ib. GO9. 3 Ib. 619.
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with his face to the horse’s tail, holding the tail in his
hand ; that he should be branded with the letter K on his
forehead, be whipped at the cart's tail, be fined 5,0001 to
the king, and be imprisoned in Newgate for life.!

The last case that occurred was in 1666, when a fine of
1,000/ was imposed upon Thomas White for absconding
after he had been ordered into the custody of the serjeant-
at-arms.”

The modern practice of the commons is to commit per-
sons to the custody of the serjeant-at-arms, to Newgate,
or to the Tower; and to keep offenders there until they
present petitions praying for their release, and expressing
contrition for their offences; or until, upon motion made
in the house, it is resolved that they shall be discharged.
It is then usual for the parties to be brought to the bar,
and after an admonition or reprimand from the speaker, to
be discharged on payment of their fees. But, under pecu-
har circumstances, their attendance at the bar?® and the
admonition or reprimand,* have been dispensed with.

It cannot fail to be remarked that this condition of the
payment of fees still partakes of the character of a fine.
The payment of the money forms part of the punishment,
and is compulsory; nor could any limit be imposed upon
the amount fixed by order of the house. Payment has
been occasionally remitted under special circumstances,’
as, for example, on account of the poverty of the parties;®
and in one case, because the prisoner was labouring under
mental delusion.”

No period of imprisonment is named by the commons,
and the prisoners committed by them, if not sooner dis-
charged by the house, are immediately relcased from their

' 3 Lords’ J. 134. Sece also ¢ Proceedings and Debates of the Commons,”
1620, 1621 (Oxford), and & Parl, Ilist.

2 8 Com. J. 690. 3 75 Com. J. 467. ' #Gib. 338. L0 ib. 532,

5 58 1b. 221. R0 1h. 470. 83 1b. 199. 90 Ib, 532,

2 54 10102 7 85 b, 465.
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confinement on a prorogation, whether they have paid the
fees or not. If they were held longer in custody, there
1s little doubt but that they would be discharged by the
courts upon a writ of habeas corpus. Lord Denman, in
his judgment in the case of Stockdale ». Hansard, said,

“ However flagrant tlie contempt, the House of Comnions ean
only commit till the closc of the existing session. Their privilege
to commit is not better known than this limitation of it. Though
the party should deserve the severest penalties, yet, bis offence
being eommitted the day before the prorogation, if the house
ordered his imprisonment but for a week, every conrt in West-
minster Hall, and every jndge of all the courts, would be bound to
discharge him by habeas eorpus.”!

It was formerly the practice to make prisoners receive
the judgment of the house kneeling at the bar, but on the
16th March 1772, it was resolved by the commons, nem.
con.,

“ That when any person shall from heneeforth be brought to the
bar of this house to receive any judgment of this house, or to
be disecharged from the custody of the serjeant-at-arms attending
this house, or from any imprisonment inflicted by order of the
house, such person shall reeeive such judgment, or the ordev of
the house for his discharge, standing at the bar, unless it shall be
otherwise directed, in the order of the house made for that
purpose ;” and ordered to be made a standing order.?

! Judgment in Stockdale v. Hansard, p. 142. 2 33 Com. J. 594.
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CHAPTER 1V.

PRIVILEGE OF FREEDOM OF SPEECH CONFIRMED BY TIE
ANCIENT LAW OF PARLIAMENT AND BY STATUTE: ITS
NATURE AND LIMITS.

FreEDOM of speech is a privilege essential to every free
council or legislature. Itis so necessary for the making of
laws, that if it had never been expressly confirmed, it must
still have been acknowledged as inseparable from Parlia-
ment, and inherent in its constitution. Its principle was
well stated by the commons, at a conference on the 11th
of December, 1667 : “ No man can doubt,” they said, “but
whatever is once enacted is lawful; but nothing can come
into an Act of Parliament, but it must be first affirmed or
propounded by somebody; so that if the Act can wrong
nobody, no more can the first propounding. The members
must he as free as the houses: an Act of Parliament can-
not disturb the state ; therefore the debate that tends to it
cannot ; for it must be propounded and debated before it
can be enacted.”!

But this important privilege has not been left to depend
upon abstract principles, nor even upon the ancient law and
customof Parliament, but hasbeen recognised and confirmed
as part of the law of the land.

According to Elsynge, the “commons did oftentimes,
under Edward 3, discuss and debate amongst them
selves many things concerning the king’s prerogative,
and agreed upon petitions for laws to be made directly
against his prerogative, as may appear by divers of the
said petitions; yet they were never interrupted in their
consultations, nor received check for the same, as may
appear also by the answers to the said petitions.”*

} 12 Lords’ J. 1GG. ¢ Elsynge, 177.
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debate is resumed at the point at which it was interrupted.
In the House of Commons, another interruption was
sometimes caused by moving that candles be brought in ;
but, by a standing order of the 6th February, 1717, it

was ordered,
“That when the house, or any committee of the whole honse,
shall be sitting, and daylight be shut in, the serjeant-at-arms

attending this house do take care that eandles be brought in

without any particular order for that purpose.”? .

If a question be complicated, the house may order it to
be divided, so that each part may be determined separately.?
A right has been claimed, in both houses, for an individual
member to insist upon the division of a complicated ques-
tion; but it has not been recognized, nor can it be reason-
able to allow it, because, 1st, the house might not think the
question complicated ; and, 2dly, the member objecting to
its complexity, may move its separation by amendments.
But, as the house can order a question to be divided, it
may be moved for that purpose, and it is difficult to state
an objection to such a proceeding, although the ordinary
practice has been to resort to amendments, instead of
attempting the dissection of a question in another form.
On the 29th January, 1722, a protest was entered on the
Journals of the lords, in which it was alleged “to be con-
trary to the nature and course of proceedings in Parlia-
ment, that a complicated question, consisting of matters
of a different consideration, should be put, especially if
objected to, that lords may not be deprived of the liberty
of giving their judgments on the said difterent matters, as
they think fit.”*

When all preliminary debates and objections to a ques-
tion are disposed of, the question must next be put, which
is done in the following manner. The speaker, if neces-
sary, takes a written or printed copy of the question, and

! 18 Com. J. 718. 2 2 Ib.43. 32 Ib.710.

3 22 Lords’ J. 73. Sec also 24 Ib. 466, 467. 4 Timberland’s Debates of
the Lords, 392. 32 Com. J. 710.
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states or reads it to the house, at length, beginning with
“'The question is, that.”  This form of putting the question
is always observed, and precedes every vote of the house,
however insignificant.

In the lords, when the question has been put, the
speaker savs, “ As many as are of that opinion say ‘con-
tent,’” and “as many as are of a contrary opinion say
and the respective parties exclaim ‘con-

’

‘not content;’’
tent™” or “not content,” according to their opinions. In
the commons, the speaker takes the sense of the house by
desiring that “as many as are of that opinion say ‘aye, ”
and “as many as are of the contrary opinion say ‘no.’”
On account of these forms, the two parties are distin-
guished in the lords as “contents” and “mnot contents,”
and in the commons as the “ayes” and “noes.”* When
cach party have exclaimed according to their opinion, the
speaker endeavours to judge, from the loudness and gene-
ral character of the opposing exclamations, which party
have the majority. As his judgment is not final, he
expresses his opinion thus: “I think the (¢ contents’ or)
“ayes’ haveit;” or, “I think the (‘not contents’ or) ‘ noes’
have it.” If the house acquiesce in this decision, the
question 1s said to be “resolved in the affirmative” or
“ negative,” according to the supposed majority on either
side; but if the party thus declared to be the minority,
dispute the fact, they say “no; the ‘contents’ (or ‘not
contents’) the ‘ayes’ (or “noes’) have it:” and the actual
numbers must be counted, by means of what is called a
division.?

The question is stated distinetly by the speaker; but, in
case it should not be heard, it will be stated again.

' The form of putting the question and taking the vote was very similar in
the Roman senate. The eonsul who presided there was accustomed to say,
“ Qui haee sentitis in hane partem ; qui alia omuis, in eam pariem, ite, qua
sentitis.”"—Plinii Epistola, lib. viii. ep. 14.

? Sce Chapter X11.
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On the 15th April 1825, notice was taken that several members
had not Leard the question put, and the speaker desired any such
members to signify the same ; which being done, the (uestion was
again stated to them, and they declared themselves with the
noes.'

It must be well understood by members that their
opinion is to be collected from their voices in the house,
and not by a division; and if their voices and their votes
should be at variance, the former will be held more binding
than the latter.

On the report of the Holyrood Park Bill, August 10th, 1843,
a member called out with the noes, ¢ the noes have it,” and thus
forced that party to a division, although he was about to vote
witl the “ayes;” and went out into the lobby with them. On his
return, and before the numbers were declared by the tellers,
Mr. Brotherton addressed the speaker, sitting and covered (the
doors being closed), and claimed that the member’s vote should
be reckoned with the noes. The speaker put it to the member,
whether he had said, “the noes have it;” to which he replied
that he had, but without any intention of voting with the noes.
The speaker, however, would not admit of his excuse ; but ordered
that his vote should be counted with the ¢ noes,” as he had
declared himself with them in the house.?

! 80 Com. J. 307.
3 There is no entry of this proceeding in the Votes; but Mr. Brotherton, at
the time, kindly supplied this precedent.

(5}
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CHAPTER IX®

AMENDMENTS TO QUESTIONS; AND AMENDMENTS TO PRO-
POSED AMENDMENTS.

TuE object of an amendment is to effect such an alte-
ration in a question as will enable certain members to
vote in favour of it, who, without such alteration, must
either have voted against it, or have abstained from
voting. Without the power of amending a question, an
assembly would have no means of expressing their opi-
nions with consistency : they must either affirm a whole
question, to parts of which they entertain objections, or
negative a whole question, to parts of which they assent.
In both cases a contradiction would ensue, if they after-
wards expressed their true judgment in another form.
In the first case supposed, they must deny what they
had before affirmed; and in the second, they must affirm
what they had before denied. Even if the last decision
were binding, both opinions would have been voted, and
probably entered in their minutes, and the contradiction
would be manifest. The confusion which must arise from
any irregularity in the mode of putting amendments; is
often exemplified at public meetings where fixed princi-
ples and rules are not observed; and it would be well for
persons in the habit of presiding at meetings of any de-
seription, to make themselves familiar with the rules of
Parliament, in regard to questions and amendments ; which
have been tested by long experience, and are found as
simple and efticient in practice, as they are logical in
principle.

An amendment may be made to a question, 1, by
leaving out certain words ; 2, by leaving out certain words
in order to insert or add others; 3, by inserting or adding
certain. words. The proper time for moving an amend-
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ment is after a question has been proposed by the speaker,
and before it has been put. The order and form in which
the points arising out of amendments are determined, are
as follow :

1. When the proposed amendment is, to leave out
certain words, the speaker first states the question,
but instead of putting it, he adds “Since which it has
been proposed, by way of amendment, to  leave out
the words,” proposed to be omitted. He then puts the
question, ‘“That the words proposed to be left out stand
part of the question.” If that question be resolved in
the affirmative, it shows that the house prefer the original
question to the amendment, and the question, as first
proposed, s put by the speaker. If, however, the ques-
tion “ That the words stand part of the question,” be
negatived, the question is put, with the omission of those
words ; unless another amendment be then moved, for the
addition of other words.

2. When the proposed amendment is to leave out certain
words in order to insert or add others, the proceeding com-
mences in the same manner as the last. If the house resolve
“That the words proposed to be left out stand part of the
question,” the original question is put ; but if they resolve
that such words shall not stand part of the question, by
negativing that proposition when put; the next question
proposed is, that the words proposed to be substituted, be
inserted or added instead thereof. This latter question
being resolved in the affirmative, the main question, so
amended, is put.

3. In the case of an amendment to insert or add words,
the proceeding is more simple. The question is merely
put, that the proposed words “be there inserted” or
“added;” if it be carried, the words are inserted or added
accordingly, and the main question, so amended, is put;
and if negatived, the question is put as it originally

stood.
N 3
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Several amendments may be moved to the same ques-
tion; but subject to these restrictions: 1. No amendment
can be made in the first part of a question, after the latter
part has been amended, or proposed to be amended ; but
cach separate amendment must be offered in the order in
which, if agreed to, it would stand in the amended ques-
tion.! 2. When the house have agreed that certain words
shall stand part of a question, it is irregular to propose
any amendment to those words; as the decision of the
house has already been pronounced in their favour. But
this rule would not exclude an addition to the words, if
proposed at the proper time. 3. In the same manner,
when the house have agreed to add or insert words in a
(uestion, their decision may not be disturbed by any
amendment of those words.

But when a member desires to move an amendment to
a part of the question proposed to be omitted by another
amendment, or to alter words proposed to be mserted, it
is sometimes arranged that only the first part of the
original amendment shall be formally proposed, in the
first instance, so as not to preclude the consideration of
the second amendment. Another proeceeding may also
be resorted to, by which an amendment is intercepted, as
it were, before it is offered to the house, in its original
form, by moving to amend the first proposed amendment.
This can be done when the original amendment proposed
is, to leave out?* or to sert or add certain words; or when
certuin words have been left out of a question, and it is
then proposed to insert or add other words instead thereof.
In such cases an amendment may be proposed to the pro-
posed amendment, and the questions put by the speaker
thercupon, deal with the first amendment as if it were a
distinet question, and with the sccond as if it were an
ordinary amendment,

150 hials b 120,
g

ce Case of Duke of York, G4 Com. J. 131.
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A short example will make this complicated proceeding
more intelligible. To avoid a diffienlt illustration, (of which
there are many in the Journals,") let the simple question be,
> and let an
amendment be proposed, by leaving out the word “ now,”
and adding “ this day six months;” let the question that
the word “ now” stand part of the question, be negatived,

and the question for adding “ this day six months,” be pro-

“That this bill be now read a second time;

posed ; an amendment may then be proposed thereto, by
leaving out “months,” and adding “ weeks,” or by leaving
out “ six months,” and adding ““week,” “ fortnight,” &ec.,
or by leaving out “six,”” and inserting “ two,” “ three,” or
“four.” The question will then be put, “ That the words
proposed to be left out stand part of the said proposed
amendment.” If that be affirmed, the question for adding
“ this day six months,” is put; and if carried, the main
question, so amended, is put, viz. ““ That this bill be read
a second time this day six months.” But if it be resolved,
that “ six months” shall not stand part of the proposed
amendment, a question is put that “ week” or “fortnight,”
&c. be added ; and if that be agreed to, the first amend-
ment, so amended, is put, viz. that the words “ this day
week” be added to the original question. That being
agreed to, the main question, so amended, is put, viz.
“That this bill be read a second time this day week.”

It must be observed, that no motion to amend a pro-
posed amendment can be entertained, until the amendment
has, for the time, assumed the place of the original ques-
tion, and hecome, as it were, a substantive question itself;
otherwise there would be three points under consideration
at once, viz. the question, the proposed amendment, and
the amendment of that amendment. But when the ques-
tion for adopting the words of an amendment is put for-
ward distinctly, and apart from the original question, no

! See Com. Gen. Journ. Indexes, 1774-1837, tit. Amendments.
N 4
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confusion arises from moving an amendment to it, before
its ultimate adoption 1s proposed.!

It may sometimes happen, that an amendment clashes
with the proposal of the previous question ; in which case,
the priority of either would depend upon the period at
which the conflict arises. If the members who are about
to offer these conflicting motions could previously arrange,
with each other, the intended order of proceeding, it would
generally be most convenient to move the amendment
first; because it is manifestly reasonable to consider, in
the first place, what the question shall be, if put at all;

! It appears, from a curious letter of the younger Pliny (Plinii Epistolee,
lib, viii. ep. 14), that the Roman scnate were perplexed in the mode of
disentangling a question that involved three different propositions. It was
donbtful whether the consul, Afranius Dexter, had died by his own hand, or
by that of a domestic; and if by the latter, whether at his own request, or
criminally ; and the senate had to decide on the fate of his freedmen. One
senator proposed that the freedinen ought not to be punished at all ; another
that they should be banished ; and a third, that they should suffer death.
As these judgments differed so mueh, it was urged that they must be put to
the question distinetly, and that those wlio were in favour of each of the
three opinions should sit separately, in order to prevent two parties, each
diftering with the other, from joining agaiust the third. On the other hand,
it was contended that those who would put to death, and those who would
banish, onght jointly to be compared with the number who voted for acquittal,
and afterwards among themselves. The first opinion prevailed, and it was
agreed that cach question should be put separately. 1t happened, however,
that the senator who had proposed death, at last joined the party in favour of
banishment, in order to prevent the acquittal of the freedmen, which would
have heen the result of separating the senate into three distinet parties.
The mode of proceeding adopted by the senate was clearly inconsistent with a
determination by the majority of an assembly ; being caleulated to leave the
decision to a minority of the members then present, if the majority were not
agreed.  The only correet mode of ascertaining the will of a majority, is to
put but one question at a time, and to have that resolved in the affirmative
or negative by the whole body. The combinations of different parties against
a third cannot be avoided (which after all was proved in the senate); and
the only method of obtaining the ultimate judgment of a majority, and re-
conciling different opinions, is by amending the proposed question until a
majority of all the parties agree to aflirm or deny it as it is ultimately put
to the vote. (I am indebted to the late Mr. Rickman for a reference to
Pliny's letter, accompanicd by a very animated translation, which I regret is
too long to be inserted.)
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and, secondly, whether the question shall be put or not.
Unless this course were adopted, an amendment, which
might alter the question so as to remove objections to its
being put, could not be proposed ; for if the previous ques-
tion were resolved in the affirmative, it must be put imme-
diately by the speaker as it stands; and if in the negative,
the question would no longer be open to consideration.
But if the amendment has been first Proposed, it must be
withdrawn or otherwise disposed of, before a motion for
the previous question can be admitted.

[f, on the other hand, the previous question has been first After previous

. question pro-

proposed by the speaker, no amendment can be received joscq.
until the previous question is withdrawn. [If the members
who moved and seconded the previous question, agree, by
leave of the house, to withdraw it, the amendment may be
proposed, but not otherwise.! [If they refuse to withdraw
it, the previous question must be put and determined. If]
however, the house should generally concur in the amend-
ments which were precluded from being put, they would
permit a new and distinet question to be afterwards pro-
posed, embodying the spirit of those amendments, upon
which a separate vote might be taken.

In the commons, every amendment must be proposed
and seconded in the same manner as an original motion ;
and if no seconder can be found, the amendment is not
proposed by the speaker, but drops, as a matter of course,
and no entry appears of it in the Votes.”

! 36 Com. J. 825. 2 8th February 1844 (Mr. Rocbuck).
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J CHAPTER X.

TIHE SAME QUESTION OR BILL MAY NOT BE TWICE OFFERED
IN A SESSION.

It is a rule, in both houses, not to permit any question
or bill to be offered, which is substantially the same as one
on which their judgment has already been expressed in
the current session. This is necessary, in order to avoid
contradictory decisions, to prevent surprises, and to afford
proper opportunities for determining the several questions
as they arise. If the same question could be proposed
again and again, a session would have no end, or only one
question could be determined; and it wounld be resolved
first in the affirmative, and then in the negative, accord-
ing to the accidents or the tricks to which all voting is
liable.

But, however wise the general prineiple of this rule may
be, if' it were too strictly applied, the discretion of Parliament
would be confined, and its votes be subjeet to irrevocable
error. A vote may therefore be rescinded,! notwithstand-
ing a rule urged (April 2d, 1604,) “ That a question being
once made, and carried in the affirmative or negative,
cannot be questioned again, but must stand as a judgment
of the house.”* Technically, indeed, the reseinding of a
vote is the matter of a new question; the form being to
read the resolution of the house, and to move that it be
rescinded ; and thus the same question which had been
resolved in the aflirmative is not again offered, although
its effect is annulled.  The same result is produced when
a resolution has been agreed to, and a motion for bringing

! 89 Com. J. &Y. ? 1 Ih. 162.
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in a bill thereupon is afterwards negatived, as in the pro-
posed reduction of the malt duty, in 1833.!

To rescind a negative vote, except in the different stages
of bills, is a proceeding of greater difficulty, because the
same question would have to be offered again. The only
means, therefore, by which a negative vote can be revoked,
is by proposing another question similar in its general
purport to that which had been rejected, but with suffi-
cient variance to constitute a new question ; and the house
would determine whether it were substantially the same
question or not.

A mere alteration of the words of a question, without
any substantial change in its object, will not be sufficient
to evade this rule. On the 7th July, 1840, Mr. Speaker
called attention to a motion for a bill to relieve dissenters
from the payment of church rates, before he proposed the
question from the chair? Its form and words were dif-
ferent from those of a previous motion, but its object was
substantially the same, and the house agreed that it was
irregular, and ought not to be proposed from the chair.
But, when a motion for leave to bring in a bill has been
rejected, it is competent to move for a committee of the
whole house to consider the laws relating to the subject
to which that bill referred; and this expedient is often
used to evade the orders of the house.

It will now be necessary to anticipate, in some measure,
the proceedings upon bills, which are reserved for future
explanation ;* but it is desirable to understand, at one
view, the precise effect of a decision or vote, whatever may
be the nature of the question.

In passing bills, a greater freedom is admitted in pro-
posing questions, as the object of different stages is to
afford the opportunity of reconsideration ; and an entire
bill may be regarded as one question, which is not decided

! 88 Com. J. 317. 329. * Mirror of Parl. 1840, p. 4387.
3 Chapter XVIIIL
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until it has passed. Upon this principle it is laid down by
Hatsell, and is constantly exemplified, “that in every
stage of a bill, every part of the bill is open to amend-
ment, cither for insertion or omission, whether the same
amendment has been, in a former stage, accepted or re-
Jected.”t  The same clauses or amendments may be
decided in one manner by the committee, in a second by
the house on the report, and in a third on the third read-
ing; and yet the inconsistency of the several decisions
will not be manifest when the bill has passed. One pre-
cedent only need be mentioned:

On the 8th August 1836, a clause was, after divisions, added on
the report of the Pensions Duties Bill, to exempt the pension of
the Duke of Marlborough from the provisions of that bill;? on
the third reading an amendment was proposed, by leaving out this
clause, and the question that it should stand part of the bill was,
on division, passed in the negative.®

When bills have ultimately passed, or have been rejected,
the rules of both houses are positive, that they shall not
be introduced again; but the practice is not strictly in
accordance with them. The principle is thus stated by the
lords, 17th May, 1606:*

“That when a bill bath been hrought into the house, and
rejeeted, another bill of the same argument and matter may not
be renewed and begun again in the same house in the same
session wlere the former bill was begun; but if a bill begun in
one of the houses, and there allowed and passed, be disliked and
refused in the other, a new bill of the same matter may be drawn
and begun again in that house whereunto it was sent; and if, a
Lill being begun in either of the houses, and committed, it be
thought by the committees that the matter imay better proceed by
a new bill, it is likewise holden agreeable to order, in such case,
to draw a new bill, and to bring it into the house.”

[t was also declared, in a protest, signed by seven lords,
23d TFebruary, 1691, in reference to the Poll Bill, in which
a proviso contained the substance of a bill which had
dropped in the same session; “that a bill having been
dropped, from a disagrecement between the two houses,

! 2 Hats. 130. ? 01 Com. J. 762. =108, 17 4 2 Lords’ J. 435.
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ought not, by the known and constant methods of pro-
ceedings, to be brought in again in the same session.””' The
lords, nevertheless, agreed to that bill, but with a special
entry, that “to prevent any ill consequences from such a
precedent for the future, they have thought fit to de-
clare solemnly, and to enter upon their books, for a record
to all posterity, that they will not hereafter admit, upon
any occasion whatsoever, of a proceeding so contrary to
the rules and methods of Parliament.””*

In the commons, also, it was agreed for a rule, 1st June,
1610, that “no hill of the same substance be brought in
the same session.”?

A common practice, however, has since grown up, with
the sanction of both houses, by which these rules are par-
tially disregarded.  When a bill has passed the commons,
and the further consideration of the amendments made by
the committee, is deferred by the lords for a period beyond
the probable duration of the session, it is usual, if the
lords’ amendments are acceptable, for the commons to
appoint a committee to inspect the lords’ Journals; and,
on their report, to order another bill to be brought in.
This bill often has precisely the same title, but its provisions
are so far altered as to conform to the amendments made in
the lords. With these alterations it is returned to the lords,
received by them without any objection, and passed as if
it were an original bill. Such a bill is not identically the
same as that which preceded it; but it is impossible to deny
that it is “of thc same argument and matter,” and “of
the same substance.” This proceeding is very frequently
resorted to, when the lords’ committees find it necessary
to msert clauses imposing rates, tolls, or other charges,
upon the people.* The House of Lords cannot agree to
such clauses without infringing upon the privileges of the
commons, and the bill is therefore dropped ; but the com-
mons, by bringing in another bill, and adopting the

115 Lords’ J. 90. 21Ib. 21 Com.J.434. * Sce further Chapter XXI.
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clauses to which, in themselves, they do not object, avoid
any clashing of privileges, and the bill is ultimately agreed
upon by both houses.

A proceeding somewhat similar may arise when a bill is
returned from the lords to the commons, with amendments
which the latter cannot, consistently with their own privi-
leges, entertain., In that case, the proper course, if the
commons be willing to adopt the amendments, is to order
the bill to be laid aside, and another to be brought in.!

A third proceeding resembles the two last in principle,
but differs from both in form. When the lords pass a bill
and send it down to the commons, with clauses that trench
upon the privileges of the latter, it 1s usual for the commons
to lay the bill aside, and to order another precisely similar
to be brought in, which, having passed through all its
stages, they send up to the lords exactly in the same
manner as if the bill had originated in the commons.

But in all the preceding cases the disagreement of the
two houses is only partial and formal, and there is no
difference in regard to the entire bill. If the second or
third reading of a bill sent from one house to the other
be deferred for three or six months, or if it be rejected,
there is no regular way of reviving it in the same session ;
and, so imperative has that regulation been esteemed,
that i 1707, Parliament was actually prorogued for a
week, i order to admit the revival of a bill whieh had
been rejected by the lords.

The rule in regard to bills already passed has been
construed with equal strictness; and, in 1721, a proroga-
tion for two days was resorted to, in order to enable Acts
relating to the South Sea Company to be passed, contra-
dictory to clauses contained in another Act of the same
session.  On the latter occasion, the commons presented
an address to the king, recommending a resort to the
expedient of a prorogation, “as the ancient usage and

' 91 Com. J. 777. 810.



SAME QUESTIONS OFFERED. 191

established rules of Purliament make it impracticable”
otherwise to prepare the bills.!

In order to avoid the embarrassment arising from the
irregularity of dealing with a statute passed in the same
session, it has, for some years, been the practice to add a
clause to every bill, enacting, “that this Act may be
amended or repealed by any Act fo be passed in this
session of Parliament.” The omission of sucl a clause
in any bill would now imply that it might not be amended
during the session, and would be even a stronger objection
to such a course than the rules and precedents of Parlia-
ment alone, which have not been Invariably observed.?

CHAPTER XL

RULES OF DEBATE: MANNER AND TIME OF SPEAKING :
RULES AND ORDERS TO BE OBSERVED BY MEMBERS IN
SPEAKING, AND IN ATTENDING TO DEBATES.

I~ the House of Lords, a peer addresses his speeech “to
7 &P 1L
the rest of the lords in general.”® In the commons, a
member addresses the speaker, and it is irregular for him
to direct his speech to the house, or to any party on either
side of the house. In both houses, proper respect is paid
to the assembly, by every member who speaks rising in
his place, and standing uncovered. The only exception
to this rule is in cases of sickness or infirmity, when the
indulgence of a seat is frequently allowed, at the sugges-
tion of a member, and with the general acquiescence
of the house.* In the commons, also, during a division,

1 19 Com. J. 639. 2 18 1b. 121. 334, 3 Lords’ S. O. No. 14.

* Lord Wynford, 64 Lords’ J.167. Mr.Wynn, 9th March 1843. 67 Hans.
Deb. N. S. G58.
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with closed doors, it is the practice for members to speak
sitting and covered.

[t has been said, when treating of questions, that the
proper time for a debate is after a question has been pro-
posed by the speaker, and before it has been put; and it
is then that members generally address the house or the
speaker and commence the debate. But there are occasions
upon which, from irresolution, or the belief that others are
about to speak, members permit the speaker to put the
question before they rise in their places. They are, how-
ever, entitled to be heard even after the voice has heen
given in the aflirmative ; but if it has also been given in
the negative, they have lost their opportunity ; the ques-
tion 1s fully put, and nothing remains but the vote. It
is explained i the standing orders of the lords, “that
when a question hath been entirely put, by the speaker,
no lord is to speak against the question before voting;”!
and a guestion being entirely put, implies that the voices
have also been given.

On one occasion, in the commons (27th January, 1789,)
the debate was re-opened, after the question had been
declared by the speaker to have been resolved in the
affirmative : for a member had risen to speak before the
question had been put, but had been unobserved by the
speaker; and it was admitted that he had a right to be
heard, although the question had been disposed of before
his offer to speak had attracted attention.?

From the limited authority of the speaker of the House
of Lords, in directing the proceedings of the house, and
in maintaining order, the right of a peer to address their
lordships depends solely upon the will of the house.
When two rise at the same time, unless one immediately
gives way, the house call upon one to speak; and if each
be supported by a party, there is no alternative but a
division. Thus, on the 3d February, 1775, the Earl of

! Lords’ 8. O. No. 5. ? 2 Hats. 102 n.
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Dartmouth and the Marquis of Rockingham both rising
to speak, it was resolved, upon question, that the former
“shall now be heard.”?

In the commuons, the member who, on rising in his
place, is first observed by the speaker, is called upon to
speak ; but his right to be first heard depends, in reality,
upon the fact of his having been the first to rise, and not
upon his being first in the speaker’seye. Itis impossible for
the speaker to embrace all parts of the house in his view
at the same moment, and it may sometimes be obvious
to the house that he has overlooked a member who had
the best claim to be heard. When this occurs, it is not
unusual for members to call out the name of the member
who, in their opinion, is entitled to be heard ; and, when
the general voice of the house appears to give him the
preference, the member called upon by the speaker usually
gives way. If the dispute should not be settled in this
manner, a question might be proposed, “which member
was first up;” or, “which member should be heard;” or,
“that a particular member be heard.” But this mode of
proceeding is very rarely adopted, and should be avoided,
except in extreme cases. It is the speaker’s duty to watch
the members as they rise to speak ; and, from his position
in the house, he is better able to distinguish those who
have priority than the house itself, and the decision should
be left with him. In the commons, not less than 20
members have been known to rise at once, and order can
only be maintained by acquiescence in the call of the
speaker.

It occasionally happens that two members rise at the
same time, and on one of them being called upon by the
speaker, the house are desirous of hearing the other. If
the latter be a minister of the Crown, or have any other
claim to precedence, the former rarely persists in speaking,
but yields at once to the desire of the house. If, however,

! 34 Lords’ J. 306.
0
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they should both be men of equal eminence, or supported
by their respective parties; and if neither will give way,
no alternative remains but a question that one of them
“be now heard,” or “do now speak.” This question arose
between Pitt and Fox on the 20th February 1784, and
more recently between Sir R. Peel and Sir F. Burdett.!
The priority of one might be determined in another way
in a debate upon a bill, as on the 6th June, 1604, it was
agreed for a rule, “that if two stand up to speak to a bill,
he against the bill (being known by demand or otherwise)
to be first heard;”? but it is doubtful whether this rule
would not now be treated as obsolete.

When a member is in possession of the house (as it is
called), he has not obtained a right to speak generally; but
is only entitled to be heard upon the question then under
discussion, or upon a question or amendment intended to
be proposed by himself,® or upon a point of order. When-
ever he wanders from it, he is liable to be interrupted by
cries of “question,” and in the commons, if the topics
he has introduced are clearly irrelevant, the speaker
acquaints him that he must speak to the question. The
relevancy of an argument is not always perceptible, and
the impatience and weariness of members after a long
debate, often cause vociferous interruptions of ““question,”
which do not signify, that the member who is speaking is
out of order, so much as that the house are not disposed
to listen to him. These cries are disorderly, and, when
practicable, are repressed by cries of “order” from the
house and the speaker; but nevertheless, when not mis-
timed, they often have the intended effect, and discourage
a continuance of the debate. When they are immoderate
and riotous, they not only dixgrace the proceedings of the
house, but frequently defeat the object they are intended
to attain, by causing an adjournment of the debate.

! 86 Com. J. 517. 21 Com. J. 282
3 59 Hans, Deb. N. S. 507.
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It is a rule that should always be strictly observed, that
no member may speak except when there is a question
alrcady before the house, or the member is about to con-
clude with a motion or amendment. The only exeeptions
which arc admitted, are, 1, in putting questions to parti-
cular ministers or other members of the house ; and, 2, in
explaining personal matters. Butin either of these cases
the indulgence given to a particular member will not justify
a debate. .

1. By the practice of both houses, questions are fre-
quently put to ministers of the Crown concerning any
measure pending in Parliament, or other public event;
and to particular members who have charge of a bill, or
who have given notices of motion; but such questions
should be limited, as far as possible, to matters imme-
diately connected with the business of Parliament, and
should be put in a manner which does not involve argu-
ment or inference. In the same manner an answer should
be confined to the points contained in the question, with
such explanation only as will render the answer ntelligible.

2. In regard to the explanation of personal matters,
the house is usually indulgent. General arguments ought
not to be used by the member who is permitted to speak,
without any questton being before the house; but if his
object be clearly confined to the removal of any impres-
sion concerning his own conduct or words, he is generally
permitted to proceed without interruption.

It is a rule strictly observed in both houses, that no
member shall speak twice to the same question, except,
1st, to explain some part of his speech which has been
misunderstood ; 2dly, in certain cases, to reply at the end
of a debate; and 3dly, in committee.

1. Tt is an ancient order of the ITouse of Lords that,

“ No man is to speak twice to a bill at one time of reading it, or

to any other proposition, unless it be to explain himself in come
material part of his speech; but no new matter, and that not

0L 2
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without the leave of the house first obtained. That if any lord
stand up and desire to speak again, or to explain himself, the lord
keeper is to demand of the house first whether the lord shall be
permitted to speak or not; and that none may speak again to the
same matter, though upon new reason arising out of the same;
and that none may speak again to explain himself, unless his
former speech be mistaken, and he hath leave given to explain
himself; and if the eause require much debate, then the liouse to
be put into committee.”!

In the commons the privilege of explanation is allowed
without actual leave from the house; but when a member
rises to explain, and afterwards adverts to matters not
strictly necessary for that purpose, or endeavours to
strengthen by new arguments his former position, which
he alleges to have been misunderstood, he is called to
order by the house or by the speaker, and is desired by
the latter to confine himself to simple explanation.

2. A reply is only allowed by courtesy to the member
who has proposed a distinet question to the house. It is
not conceded to a member who has moved any order of
the day, as that a bill be read a second time; nor to the
mover of an instruction to a committec of the whole house;
nor to the mover of any amendment. Under these eir-
cumstances, it 1s not uncommon for a member to move an
order of the day or second a motion without remark, and
to reserve his speech for a later period in the debate. In
some cases, however, the indulgence of the house is ex-
tended so far as to allow a reply on questions which do
not come within the ordinary rules of courtesy.?

3. In a committee of the whole house, the restriction
upon speaking more than once is altogether removed, as
will be more fully explained in speaking of the proceed-
ings of committees.®

The adjournment of a debate does not enable a member
to speak again upon a question, when the discussion is

' 3 Lords’ J. 590.

2 Sce Debates, 1st Mareh 1844 (Mr. T. Duncombe’s amendment).
3 Chapter XIII
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renewed on another day, however distant; but dircetly a
new question has been proposed, as  that this house do

now adjourn,”

“that the debate be adjourned,” “the
previous question,”? or an amendment, members are at
liberty to speak again; as the rule applies strictly to the
prevention of more than one speech to cach separate
question proposed. Upon the same grounds a member
who has already spoken, may rise and speak again upon
a point of order or privilege.

For preserving deceney and orderin debate various rules
have heen laid down, which, in the lords, are enforeed by
the house itself, and in the commons by the speaker in the
first instance, and, if neecessary, by the house. The vio-
lation of these rules any member may notice, either by a
cry of “order,” or by rising in his plaee, and, in the lords,
addressing the house, and in the commons the speaker.
The former mode of calling attention to a departure from
order is, perhaps, not strietly regular, and sometimes in-
terrupts a member, and causes disturbance; but it is often
practised with good effeet; it puts the member who is
irregular in his eonduet upon his guard, arouses the atten-
tion of the house and the speaker, and prevents a speech to
order, a reply, and perhaps angry discussion. When a
member speaks to order, he should simply direct attention
to the point complained of, and submit it to the deeision
of the house or the speaker. IHe may move, also, that the
words of a member, which he eoneceives to be disorderly,
may be taken down; which the house will direct to be done
where it appears necessary,® provided the objeetion be
taken immediately.

The rules for the conduet of debates divide themselves
into two parts, viz.: L, sueh as are to be observed by mem-
bers addressing the house ; and, I1., those which regurd the
behaviour of members listening to the debate.

! (65 Hansard’s Debates, N. 8. 826
2 66 Com. J.301. 63 Ib. 322. See also infra, p. 206.
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1. (1). A member, while speaking to a question, may not
allude to debates upon a question already decided by the
house in the same session ; (2), nor speak against, or reflect
upon, any determination of the house, unless he intends to
conclude with a motion for rescinding it ; (3), nor allude to
debates in the other house of Parliament; (4), nor use the
Queen’s name irveverently, or to influence the debate; (5),
nor speak offensive and insulting words against the eharacter
or proccedings of either house; (6), nor against particular
parties or members of the house in which he is speaking.

A few words will suffice to explain the object and apph-
cation of each of these rules.

(1). It is a wholesome restraint upon members, to prevent
them from reviving a debate already concluded; for other-
wise a debate might be interminable; and there would be
little use in preventing the same question or hill from being
offered twice in the same session, if, without heing offered,
its merits might be disenssed again and again. The rule,
however, is not always strictly enforced ; peculiar cirenm-
stances may seem to justify a member in alluding to a past
debate, or to entitle him to indulgence, and the house and
the speaker will judee in each case how far the rule may
fairly be relaxed.  On the 30th August 1841, for instance,
an objection was taken that a member was referring to a
preceding debate, and that it was contrary to one of the
rules of the house.  The speaker said “ that rule applied in
all cazes; but where a member had a personal complaint to
make, it was nsual to grant him the indulgence of making
it”! But he may not read any portion of a speech made
i the sane session from a printed newspaper.  This rule,
wdeed, applics to all debates whatsoever; but of late years
it has been relaxed by general acquiescence, in favour of
speeches delivered in former sessions.

(2). The objections to the practice of referring to past

190 Hans. Deh. NoS0po 486, See also 65 Hans. Deb. 2Gth July 1842,
d. 5 pohd
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debates apply with greater force to reflections upon votes
of the house; for these not only revive discussion upon
questions alrcady decided, but are also uncowrteous to the
house, and irregular in prineiple, inasmuch as the member
is himself included in, and bound by, a vote agreed to by
a majority.! It isvery desirable that this rule should be ob-
served, but its enforcement is a matter of considerable diffi-
culty, as principles are always open to argument, although
they may have been affirmed or denied by the house.

(8). The rule that allusions to debates in the other house
are out of order is convenient for preventing fruitless ar-
guments between members of two distinet bodies who are
unable to reply to each other, and for guarding against re-
crimination and offensive language in the absence of the
party assailed ; but it is mainly founded upon the under-
standing that the debates of the other house are not known,
and that the house can take no notice of them. Thus when,
in 1641, Lord Peterborough complained of words spoken
concerning him by Mr. Tate, a member of the commons,
¢ their lordships were of opimion that this house could not
take any cognizance of whatis spoken or done in the House
of Commons, unless it he by themselves, in a parliamentary
way, made known to this house.”® The daily publication
of debates in Parliament offers a strong temptation to dis-
regard this rule; the same questions are discussed by per-
sons belonging to the same parties in both houses, and
speeches are constantly referred to by members which this
rule would exclude from their notice. The rule has been
so frequently enforced that most members in both houses
have learned a dexterous mode of evading it by transparent.
ambiguities of speech ; and although there are few orders
more important than this for the conduct of debate, and
for observing courtesy between the two houses, none, per-
haps, are more generally transgressed.  An ingenious orator
may break through any rules, in spirit, and yet observe
them to the letter.

' 2 Hatsell, 234 n. 2 4 Lords’ J. 582,
o4
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(4). An irreverent use of her Majesty's name would be
rebuked by any subject out of Parliament; and it is only
consistent with decency that no member of the legislature
should be permitted openly to insult the Queen, in the
presence of her Parliament. Members have not only been
called to order on this account, but have been repri-
manded, or committed to the custody of the serjeant, and
even sent to the Tower.!

The irregular use of the Queen’s name to influence a
decision of the house is unconstitutional in prineiple, and
inconsistent with the independence of Parliament. Where
the Crown has a distinct interest in a measure, there is an
authorized mode of communicating her Majesty’s recom-
mendation or consent, through one of her ministers;* but
her Majesty cannot be supposed to have a private opinion
apart from that of her responsible advisers; and any attempt
to use her name in debate, to influence the judgment of Par-
liament, would be immediately checked and censured.?

On the 12th November 1640, it was moved that some
course might be taken for preventing the inconvenience of
his Majesty being informed of anything that is in agitation
in this house, before it is determined.? In the remonstrance
of the lords and commons to Charles 1, 16th December
1641, it was declared,

“That it is their ancient and undoubted right and privilege
that your majesty onght not to take notice of any matter in agita-
tion or debate in either of the houses of Parliament, but by their
inforination or agreement ; and that your majesty ought not to
propound any eoundition, provision, or limitation, to any bill or
act in debate or preparation in either house of Parliament, or to
manifest or deelare your consent or dissent, approbation or dislike,
of the same, before it be presented to your majesty in due course
of Parliament.” s

On the 17th December 1783, the commons resolved,

“That it is now necessary to declare, that to report any opinion
or pretended opinion of his majesty, upon any bill or other pro-
ceeding depending in cither house of P’arliamnent, with a view to

"1 Com.J.51. 181h. 40. D'Ewes, 41-244. * Sce Chapter XVII,
T 1 Com. J. 697. SRIh 27 2 Ib. 344
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influence the votes of the members, is a high erime and misde-
meanor, derogatory to the honour of the Crown, a breach of the
fundamental privileges of Parliament, and subversive of the con-
stitution of this couutry.””!

The rule, however, must not be construed so as to
exclude a statement of facts, by a minister, in which the
Queen’s name may be concerned.

In the debate on the Foreign Loans Bill, 24th February 1729,
Sir R. Walpole stated that he was “ provoked to declare what
he knew, what he had the king’s leave to declare, and what would
effectually silence the debate.” Upon which his statement was
called for, and he declared that a subscription of 400,000 was
being raised in England for the service of the emperor. When he
sat down, Mr. Wortley Montagu complained that the minister had
introduced the name of the king to “ overbear their debates;”
but he replied, that as a privy councillor he was sworn to keep the
King’s council seeret, and that he had therefore asked his majesty’s
permission to state what he knew ; but wlich, without his leave,
he could not have divulged. And thus thematter appears to have
ended, without any opinion being expressed by the speaker or by
the house.?

On the 9th May 1843 Sir Robert Peel said, ¢ On the part of
Her Majesty I am authorized to repeat the declaration made by
King William,” in a speech from the throne, in reference to the
legislative union between Great Britain and Ireland. On the
19th, Mr. Blewitt objected to these expressions; but the speaker,
after noticing the irregularity of adverting to former debates,
expressed his own opinion, “That there was nothing inconsistent
with the practice of the house in using the name of the sovereign
in the manner in which the right hon. baronet had unsed it. It
was quite true that it would be highly out of order to use the
name of the sovereign in that house so as to eudeavour to influence
its decision, or that of any of its members, upon any question
under its consideration ; but he apprchended that no expression
which had fallen from the right bon. gentleman could be sup-
posed to bear such a construction.” And Lord Joln Iiussell
explained, that ¢ the declaration of the sovereign was made by
the right hon. baronet’s advice, because any personal act or
declaration of the sovereign ought not to he introduced into that
place ;7 to which Sir R. Peel added, ¢ that he had merely con-
firmed, on the part of ITer Majesty, by the advice of the govern-
ment, the declaration made by the former sovereign.”’3

1 39 Com. J. 842. 2 7 Chandler’s Debates, 61. G4.
3 6D Hans. Deb. N, 8. 24. 574.
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(5). It is obviously unbecoming to permit offensive ex-
pressions against the character and conduct of Parliament
to be used without rebuke ; for they are not only a contempt
of that high court, but are calculated to degrade the legis-
lature in the estimation of the people. If directed against
the other house, and passed over without censure, they
would appear to imphecate one house in discourtesy to the
other; if against the house in which the words are spoken,
it would be impossible to overlook the disrespect of one of
it own members.  Words of this objectionable character
are never spoken but in anger; and when called to order,
the member must see the error into which he has been
misled, and retract or explain his words, and make a satis-
factory apology. Should he fail to satisfy the house in
this manner, he will be punished by a reprimand, or by
commitment.,’ It is most important that the use of such
words should be immediately reproved, in order to avoid
complaints and dissension between the two houses.

In 1614 Dr. Richard Neile, Bishop of Lincoln, uttered some
words whicl gave offence to the commons, and they complained
of them in a message to the lords, to which they reccived an
answer, that the bishop ¢ had nade solemn protestation, upon
his salvation, that he had not spoke anything with any evil inten-
tion to that house, which he doth with all his heart duly respeet
and highly esteemn, expressing with many tears his sorrow that
his words were so misconceived, and strained further than he
ever meant, whieh submissive and ingenuous behaving of himself
had satisfied the lords; and their lordships assure the commons
that if they had conceived the lonl bishop’s words to have heen
spoken, or meaut, to cast any aspersion of sedition or undutiful-
ucss upon that house, their lordships would forthwith have pro-
cecded to the censuring and punishing thereof with ali sevenify e
Their lords<hips added, that hereafter no member of their house
ought to be called in questi n, when there is no other ground
thereof but public aud comnmon fame only.?

Ouw the 14th March 1770, exception was taken to cer-
tain worls used in debate by the Earl of Chatham; and

!9 Com. J. 147. 760. 10 Ib. 512. 11 Ib. 580.
? Lords' J. 713,  Sce also 4 Lords’ J. 582, 2 Iatsell, 73.
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the house resolved,  that nothing had appeared to this
house to justify his assertion.””!

On the 14th December 1641, exception was taken to
words used by Lord Picrpoint; he was commanded to
withdraw, and committed to the custody of the gentleman
usher.?

On the 20th May 1642, the Lord Herbert of Cherbury,
having used offensive words in debate, was commanded to
withdraw, and committed to the custody of the gentleman
usher; but on the following day was relcased upon his
submigsion.?

Disrespectful or abusive mention of a statute would
seem to be partly open to the same objections as improper
language applied to the Parliament itself; for it imputes
discredit to the legislature which passed it, and has a ten-
dency to bring the law into contempt. More license, how-
ever, is allowed in speaking of a statute, than is consistent
with this view of its danger; and though intemperate lan-
guage should always be repressed, it must be admitted,
that the frequent necessity of repealing laws justifies their
condemuation in debate; and the severity of the terms in
which they are condemned can only he regarded as an
argument for their repeal.

(6). In order to guard against all appearance ot person-
ality in debate, it 1s a rule that no member shall refer to
another in debate by name. In the upper honse, ¢very lord
1s alluded to by the rank he enjoys; as “the noble marquis,”
or the “right reverend prelate;” and in the commons, each
member is distinguished by the oftice he holds, by the place
he represents, or by other designations; as “ the noble lord
the secretary for the colonies,” the “honourable or right ho-
nourable gentleman the member for York,” or the “honour-
able and learned member who has just sat down.” The use
of temperate and decorous language is never more desir-
able than when a member is canvassing the opinions and

! 32 Lords’ J. 476. 2 4 Ih. 475. BRI 158772
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conduct of his opponents in debate. The warmth of his
own feelings is likely to betray him into hasty and un-
guarded expressions, which the excitement of his adver-
saries will exaggerate; and he cannot be too careful in
restraining himself within those bounds which Parliament
has wisely established. The imputation of bad motives, or
motives different from those acknowledged ; misrepresent-
ing' the language of another, or accusing him, in his turn, of
misrepresentation ; charging him with falsehood or deceit ;
or contemptuous and insulting language of any kind; all
these are unparliamentary, and call for prompt interference.

The rules of the House of Lords upon this point are
very distinetly laid down in their standing orders, 13th
June 1626 :—

“To prevent misnnderstanding, and for avoiding of offensive
speeches, when matters are debating, either in the house or at
committees, it is for honour sake thought fit, and so ordered, that
all personal, sharp, or taxing speeches be forhorne ; and whosoever
answereth another man’s speech, shall apply his answer to the
matter, without wrong to the person; and as nothing oftensive is
to be spoken, so nothing is to be ill taken, if the party that speaks
it shall presently make a fair exposition, or clear denial of the
words that might bear any ill eonstruction; and if any oftence be
given in that kind, as the house itself will be very sensible thereof,
so it will sharply censure the offender, and give the party offended
a fit reparation and a full satisfaction,”!

On the 10th December 1766, notice was taken of some
words that had passed between the Duke of Richmond
and the Earl of Chatham ; upon which they were required
by the house to declare, upon their honour, “ that they
would not pursue any further resentment.” 2

The lords are also prompt in their interference to pre-
vent quarrels m debate between their members, and extend
their jurisdiction over them even further, by ordering,

“‘That if any lord shall conecive himself to have received any

affrout or injury froni any other member, eitlier in the Parliament
house, or at any committee, or in any of the rooms helonging to

' Lords’ 8. 0. No. 16. 3 31 Lords’ J. 448.
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the Lords’ llouse of Parliament, he shall appeal to the lords in
Parliament for his reparation, which if he shall not do, but ocea-
sion or entertain ¢uarrels, declining the justice of the louse, then
the lord that shall be found therein delinquent shall undergo the
severe censure of the ITouse of Parliament.”!

Sometimes the lords have extended this principle to the
prevention of quarrels out of the house. On the 6th
November 1780, the lords being informed that the Earl of
Pomfret had sent a challenge to the Duke of Grafton,
upon a matter unconnected with the debates or proceed-
ings of Parliament, declared the earl “ guilty of a high
contempt of this house,” and committed him to the
Tower.2

The House of Commons will insist upon all offensive
words being withdrawn, and upon an ample apology being
made, which shall satisfy both the house and the member to
whom offence has been given.® If the apology be refused,
or if the offended member decline to express his satisfac-
tion, the house take immediate measures for preventing
the quarrel from being pursued further, by committing
both the members to the custody of the serjeant; whence
they are not released until they have submitted themselves
to the house, and given assurance that they will not engage
in hostile proceedings.*

The commons will also interfere to prevent quarrels be-
tween members, arising from personal misunderstanding
in a select committee, as in the case of Sir Frederick
Trench and Mr. Righy Wason, on the 10th June 1836.
One of those gentlemen, on refusing to assure the house
that he would not accept a challenge sent from abroad,
was placed in cutody; and the other, by whom the chal-
lenge was expected to be sent, was also ordered to be
taken; nor were either of them released until they had
given the house satisfactory assurances of their quarrel
being at an end.’

! Lords’S. O.No.16. 2 36 Lords’ J.191. 378 Com.J.224. 96 Ib. 40.
189 Com.J.9.11. 91 Tb.434,485. 92 Ib. 270. 5 91 Ib. 4G4, 4G3.
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Whichever of these rules may be violated by a member,
notice should be immediately taken of the words objected
to, in order that they may be taken down correctly. The
commons have agreed, * that when any member had spoke
between, no words which had passed before counld be taken
notice of, so as to be written down in order to a censure;”?
and the same principle would seem to apply, if the member
had been permitted to continue his speech, for any length
of time, without interruption.

Rules to be ob- 1L The rules to be observed by members present in the

served by mem- . N . ) LT

bers ot speak- 1ouse during a debateare : (1), to keep their places; (2), to
e enter and leave the house with decorum; (3), not to cross
the house irregularly ; (4), not to read books, newspapers,

or letters ; (), to maintain silence; (6), not to hiss or inter-

rupt.*

Tl (1). ““The lords in the upper house are to keep their dignity and

Lords order in sitting, as much as may be, and are not to move out of

' their places without just cause, to the hindrance of others that sit
near them, and the disorder of the house; but when they must
eross the house, they are to make obeisance to the eloth of
estate.”’ 3

ons. In the commons, also, the members should keep their
places, and not walk about the house, or stand at the bar,
or in the passages. If after a call to “order,” members
who are standing at the har or elsewhere do not disperse,
the speaker orders them to take their places.

Entering the (2). “Every lord that shall euter the house, is to give and receive

Lionse, salutations from the rest, and not to sit down in his place, unless

Lords. he hath made an obeisance to the cloth of estate.” *

Commor.s. Members of the commons who enter or leave the house

during a debate must be uncovered, and should make an

obeisance to the chair while passing to or from their places.®

Crossing hefore — (3). In the lords it has been scen that care shonld be

members speak- . . oo

i“g_' . taken in the manner of crossing the house, and it is
1 2 Hate, 269 7, See also 69 Hans. Deb. N. S. 5G06.

* Another rule, “ that no member do tuke tobacco,” is unworthy of a place
in the text.  See 11 Com. J. 137.
? Lordy’ S. O. No. 13. * Lords’ 8. 0. No. I1. ? Se¢ 8 Com. J. 2G4
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especially irregular to pass in front of a peer who is ad-
dressing their lordships. In the commons, members are
not to cross between the chair and a member who is
speaking, nor between the chair and the table, nor between
the chair and the mace, when the mace is taken oft the
table by the serjeant.  When they cross the housc or
otherwise leave their places, they should make obeisance to
the chair. -

(4). They arc not to read hooks, newspapers, or letters in

' This rule, however, must now be understood

their places.
with some limitations ; for although it is still regarded as
irregular to read newspapers; any books and letters may
be referred to by members preparing to speak, but ought not
to be read for amusement, nor for business unconnected
with the debate.

(5). Silence 1s required to be observed in both houses.
In the lords it is ordered,

“ That if any lord have oecasion to speak with anotherlord in
this house, while the louse is silting, they are to go together
below the bar, or else the speaker is to stop the business in
agitation.” 2

In the commons all members should be silent, or should
converse ouly in a whisper. Whenever the conversation
15 so loud as to make it difficult to hear the debate, the
speaker exerts his authority to restore silence by repeated
cries of “order.”

(6). They should not disturb a member who is speaking
by hissing or other interruption. The following is the
declaration of this rule by the House of Commons, 22d
January 1693 :—

“To the end that all the debates in this house should be grave
and orderly, as becomes so great an assembly, and that all inter-
ruptions should be prevented, be it ordered and deelared, that no
member of this house do presume to make any noise or disturb-
ance whilst any member shall be orderly debating, or whilst any

bill, order, or other matter shall be in reading or opening ; and in
case of such noise or disturbance, that Mr. Speaker do eall upon

4 Com. J. 51. Lords’ 8. 0. No. 18.
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the member, by name, making such distarbance; and that esery
such person shallincur the displeasure snd censure of the house.” !

This rule is o often disrezarded. In the House of
Commons the mo-t disorderly noises are sometimes made,
which, from the fulness of the house, and the general up-
roar maintained when 300 or 600 members are impatiently
waiting for a division, it is scarcely possible to repress.

Without any such noises, however, there are words of
interruption which, if used in moderation, are not unpar-
liamentary : but when frequent and loud, they cause serious
disorder. The cry of “ question™ has already been noticed,
and its improper use condemned. Another is that of “hear,
hear,” which has been sanctioned by long parliamentary
usaze in both houses. It is generally intended to denote
approbation of the sentiments expressed, and, in that form,
i= a fiattering encouragement to the speaker; it is not
uttered till the end of a sentence, and offers no interruption
to the speech. But the same words may be :poken for
very different purposes, and pronounced with various into-
nations. Instead of implying approbation, they may dis-
tinctly express dissent, derision, or contempt; and if ex-
claimed with a loud voice and before the completion of a
<entence, no mode of interruption can be more distracting
or ofiensive to the member who is speaking. Whenever
exclamations of this kind are obviously intended to inter-
rupt 2 speech, the speaker calls to “order,” and if persisted
in, would be oblized to name the disorderly members, and
leave them to be censured by the house.

Indecent interruptions of the debete or proceedings in 2
committee of the whole house, are regarded in the same
lizht as similar disorders while the house is sitting.

On the 27th Febrnary 1210, the enmmittes on the expedition to
the Sche'dt reported that 2 member had misbehaved himself
durinz the <triug of the eommittee, makire use of profane oaths

and distechiv s their proceedings.  Mr. Fuller, the member com-
plaized of, was feard to excuse himself: in doing whick he gave

11 Com.J €5, zzealso 1 Ib. 132,
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greater offence, by repeating and persisting in his disorderly cou-
duct; upon whieh Mr. Speaker ealled npon him by name, and he
was ordered to withdraw. It was immediately ordered, nem. con.,
that “for his offensive words and disorderly conduet, he be taken
into the custody of the serjeant.” The offence for which he was
ultimately committed may appear to have been his disorderly
conduet Lefore the house; but there can be no doubt, that if,
without giving fresh offeuce, he had failed in exeusing himself
for his misconduct in the committee, the house would have
inflicted some punishment, either by commitment or-reprimand.

his member further aggravated lis offence by breaking from the
ol ber further aggravated his offence by breaking from tl
serjeant, and returning into the house in a very violent and dis-
orderly manner, whence he was removed by the serjeant and his
messengers.'

In the enforcement of all these rules for maintaining
order, the speaker of the House of Lords has no more
authority than any other peer, except in so far as his own
personal weight, and the dignity of his officc, may give
effect to his opinions, and secure the concurrence of the
house. The result of his imperfect powers is, that a peer
who is disorderly is ecalled to order by another of an
opposite party, and that an irregular argument is liable
to ensue, in which each speaker imputes disorder fo the
ast, and recrimination takes the plae rde ebate.
last, and tion takes the place of orderly debat
There is no impartial authority to whom an appeal can
be made, and the debate upon order generally ends with
satisfaction to neither party, and without any decision upon
the matter to which exception had heen taken.

In so large and active an assembly as the House of Com-
mons, it is absolutely necessary that the speaker should
be invested with authority to repress disorder, and to give
effect, promptly and decisively, to the rules and orders of
the house. The ultimate authority upon all points is the
house itself; but the speaker is the executive oflicer, by
whom its rules are generally enforced. In ordinary cases
an infringement of the usage or orders of the house is
obvious, and is immediately checked by the speuaker; in

other cases his attention is directed to a point of order,

'G5 Com. J. 134,
1‘
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when he at once gives his decision, and calls upon the
member who is at fault, to conform to the rule as ex-
plained from the chair. But doubtful cases may arise,
upon which the rules of the house are indistinet or obsolete,
or do not apply directly to the point at issue; and then,
the speaker, being left without specific directions, refers the
matter to the judgment of the house. On the 27th April
1604, it was “agreed for a rule, that if any doubt arise
upon the bill, the speaker is to explain, but not to sway
the house with argument or dispute ;” ' and in all doubtful
matters this course is adopted by the speaker.

Whenever the speaker rises to speak in the course of
a debate, he should be heard in silence, and the member
who was speaking should immediately sit down. It was
agreed for a rule on the 21st June 1604, “That when Mr.
Speaker desires to speak, he ought to be heard without
interruption, if the house be silent, and not in dispute;”?
but this is an imperfect explanation of the present practice,
for the rising of the speaker is the signal for immediate
silence and for the cessation of all dispute ; and members
who do not maintain silence, or who attempt to address the
speaker, are called to order by the majority of the house,
with loud cries of “order” and “chair.”

It is a rule in both houses that when the conduct of a
member is under consideration, he is to withdraw during
the debate. The practice i1s to permit him to learn the
charge against him, and after being heard in his place,
for him to withdraw from the house. The precise time at
which he should withdraw is determined by the nature of
the charge. When it is founded upon reports, petitions,
or other documents, or words spoken and taken down,
which sufficiently explain the charge, it is usual to have
them read and for the member to withdraw before any
question is proposed; as in the cases of Lord Coningesby, in
1720;° of Sir F. Burdett in 1810; * of Sir T. Troubridge,

Y1 Com. J. 187. 2 Th. 244. 321 Lords’ J. 450. 465 Com. J. 224.
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in 1833 ;' and of Mr. O’Connell, in 1836 ;* but if the
charge be contained in the question itsclf, the member is
heard in his place, and withdraws after the question has
been proposed ; as in the cases of Mr. Secretary Canning,
in 1808;* and of Lord Brudenell, in 1836.* If the member
should neglect or refuse to withdraw at the proper time,
the house wonld order him to withdraw. Thus, i the
lords, Lord Pierpoint,in 1641,° and Lord Herbert of Cher-
bury, in 1642,° were commanded to withdraw; and in the
comnons, in 1715, it was ordered upon question and
division, “that Sir W. Wyndham do now withdraw.””

A motion for adjourning the debate may be offered at
any period of the discussion; and in the lords, whether
seconded or not, must be disposed of before the debate can
proceed. In the commons, if it be not seconded, it drops
like any other motion, and the debate is continued as if
no such motion had been made ; but if seconded, it must
either be withdrawn or negatived, before the debate upon
the question can be resumed. It was explained in the
chapter upon questions,® in what manner it is customary to
alternate motions for the adjournment of the house, and
for the adjournment of the debate; and repeated motions
to that effect, in opposition to the general desire of the
house, cannot be restrained, unless the house should alter
the form of the question. At present the words arc “that
the debate be now adjourned;” which being negatived,
may, of course, be proposed again, at a later period, to
which the prior decision of the house cannot be construed
to apply; but if a question were proposed, “that the
debate be adjourned from this day’s sitting,”® and nega-
tived, it is presumed that the same motion could not be
repeated at any period of the evening, however late.

! 88 Com. J. 470. 2 91 Ib. 42, 3 63 Ib. 149. 4 91 Ib. 319.

®4 Lords’ J. 476. ®5 Lords’ J.77. 718 Com. J. 49. & Supra,p. 172.

¢ This might be made to include the sitting after 12 o’clock at night;
although, aftcr that hour, the change of day is rccognized in all the
proceedings.
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CHAPTER XII.

DIVISIONS. MODE OF DIVIDING IN BOTH ITOUSES. PROXIES
AND PAIRS. PROTESTS. MEMBERS PERSONALLY IN-
TERESTED.

I~ the lords, every lord who desires to vote, and holds
proxies for other lords, must be present in the house when
the question is put. And in the commons no member is
permitted to vote uunless he was in the house when the
question was put.

On the 16th March 1821 Mr. Speaker called the attention of the
house to his having eaused a member to vote in a division, who
was not within the doors of the house when the question was put;
and the house resolved, nem. con., ¢ That the said member had no
right to vote, and ought not to have been compelled to vote on
that occasion.”' Another case oceurred on the 27th February 1824,
when, after a division, and before thie numbers were reported by the
tellers, it was discovered that a member had come into the house
after the cuestion was put; he was called to the table, and upon
the question being put to him by Mr. Speaker, he deelared himself
for the noes; he was then let out of the house by the serjeant, and
his name was not reckoned by the tellers for the noes, with whom
he had voted.?

On the 3d May 1819, after the numbers had been reported by

.the tellers, notice was taken that several members had eome into

the house after the question was put. Mr. Speaker desired any
members who were not in the house when the question was put, to
signify the same ; and eertain members having stated that they
were not in the house, their names were struck off from the yeas
and from the noes respeetively ; and the numbers, so altered, were
reported by Mr. Speaker to the house.?

76 Com. J, 172,
79 Ib. 106.  This case is cutered so ambiguously in the Journal, that it
might appear as if the member had been let out into the Iobby, in order to
vote with the “ noes,” who had gone forth; but such was not the fact, nor
would such a proceeding have been consistent with the rules of the house.

3 74 Com. J. 303.

»
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On the 2d June 1825, the noes on a division were direeted to go
forth, and ecertain members refusing to retire from the lobby, the
other members in the hounse were desired again to take their
places, and the members were called in from the lobby. The
speaker then asked one of the six members who had refused to
retire, where he was when the question was put, and he replied
that e had been in the lobby; upon whieh he was informed by
Mr. Speaker that he eould not be permitted to vote, and the
serjeant was ordered to open the outer door of the lobby, that the
six members might be enabled to withdraw.' 2

On the 14th June 1836 the house was informed by a member
who had voted with the majority on a former day, that he was
not in the house when the question was put, and had therefore no
right to vote on that oceasion; and it was resolved that his vote
should be disallowed.?

These precedents show that at whatever time it may be
discovered that members were not present when the ques-
tion was put, whether during the division, before the num-
bers are reported, or after they are declared, or even several
days after the votes were given, such votes are disallowed.
In order to prevent the accidental absence of members at
so eritical a time, preeautions are taken to secure their
attendance, and to prevent their escape between the putting
of the question and the division.

Before a division can take place, the house must be
cleared of strangers in the galleries, below the bar, and in
the lobby. This oceupies a considerable time when there
are many strangers, but scarcely a minute when the gal-
leries are not full.  When it is known that a division is
about to ensue, the speaker, directly the debate is closed,
gives the order that “strangers must withdraw,” and at the
same instant the doorkeepers shout ¢ Clear the gallery !”
and ring a bell which communicates with every part of the
building. This “division bell” is heard in the libraries,
the refreshment rooms, the waiting rooms, and wherever
members are likely to be dispersed, and gives notice that a
division is at hand. Those who wish to vote, hasten to the
hiouse immediately, and while the messengers are engaged

! 80 Com. J. 483. 2 91 Ib. 475.
T3
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in excluding strancers, they have time to reach their
places.  Directly the strangers have withdrawn, the usher
of the black rod in the lords, and the serjeant-at-arms in
the commons, and the doorkeepers and messengers under
their orders, close and lock all the doors leading into the
houze and the adjoining lobbies simultaneously. Those
members who arrive after the doors are shut, cannot gain
admittance, and those who are within the house must
remain there; but in the upper house, lords who desire to
avoid voting may withdraw to the woolsacks, where they
are not strictly within the house, and are not therefore
counted in the division. By shutting all the doors at once,
care is taken, in the commons, to prevent members from
gaining the lobby, and yet being shut out of the housc;
but it may occasionally happen that a member with diffi-
culty squeezes himself through the outer door of the lobby,
and the next instant the serjeant shuts the door of the
house.  The member would then find himself enclosed be-
tween the two locked doors, and unable to vote; in which
case the doorkeeper will open the outer door of the lobby,
and permit him to withdraw.

When all the doors are thus closed, the speaker puts the
question, and the contents and not-contents, or the ayes
and noes respectively, declare themselves.  When a division
is not expected, the speaker is obliged to put the question
twice, because when his decision has been disputed after
the first putting of the question, the strangers must with-
draw before the question can be decided by a division ; and
in the meantime members who were not present when the
question was put, gain admittance to the house. None of
these could vote unless the question were put a second
time, and it is therefore the practice to put the question
after the doors are closed, whether it has been already put
or not, in order that the whole house may have notice of a
division, and be able to decide upon the question when
put by the speaker.
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A division is effected in the lords by the not-contents
remaining within the bar, and the contents going below
the bar.! A teller is appointed for each party, by whom
they are respectively counted. When all the lords then
present have been told, they resume their places, and the
clerk at the table calls over the names of those lords who
hold proxies, who, rising uncovered in their places,” declare
whether those for whom they are proxics are “content” or
“not content.” The lord chancellor or speaker gives his
voice like the other lords on being required by the tellers,
but he does not leave the woolsack to vote. The total
number of lords present and of the proxies are then
declared, and the question is decided by the joint majority
of both classes of votes.

In case of an equality of voices and proxies combined,
the not-contents have it, and the question is declared to
have been resolved in the negative. When this occurs it
is always entered in the Journals “Then, according to the
ancient rule in the like cases, ‘semper presumitur pro
negaunte, &e.”® 'The effect of this rule is altered when the
house is sitting judicially, as the question is then put “ for
reversing, and not for affirming;”* and consequently if
the numbers be equal, the judgment of the court below is
affirmed.

The following are standing orders in regard to voting,
when no formal division takes place :—

“In voting, the lowest, after the question is put by the lord
chancellor, begins first, and every lord in his turn rises, uncovered,
and only says econtent or non-content.”

“That after a question is put, and the house hath voted there-
upon, no lord is to depart out of his place, unless upon a divi-
sion of the house, until the house have entered on some other
business.” 6

The practice in the commonsg, until 1836, was to send
one party forth into the lobby, the other remaining in the

! Lords’ 8. O. No. 22. 21h. 3 14 Lords’ J. 167, TGS.
* Ib. No. 5G. > 1b. No. 20. S IhiNio, 21,
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house. Two tellers for cach party then counted the
numbers, and reported them. In 1836 it was thought
advisable to adopt somc mode of recording the names
of members who voted, and for this purpose several con-
trivances were proposed : but by that adopted and now
in operation, there arc two lobbies, onc at each end of
the house, and, on a division, the house is entirely cleared ;
onc party being sent into each of the lobbies. The
speaker, in the first place, directs thc ayes to go into
one lobby, and the noes into the other, and then ap-
points two tellers for each party; of whom one for the
aves and another for the noes are associated, to check
each other in the telling. If two cannot be found, no
division 1s allowed to take place.

On the 4th June 1829 a member was appointed one of the tellers
for the yeas; but no other member remaining in the house to be
a teller for the yeas, the noes, who had gone forth, returned into
the house, and Mr. Speaker declared that the noes had it! In
another ease, 14th August 1835, the yeas were directed to go
forth, and a member was appointed a teller; but no member
going forth, nor any other member appearing to be a sceond teller
for the yeas, Mr. Speaker declared the noes had it;? and several
cases, of the same kind, have oeeurred more recently.3

[t would, indeed, be unreasonable to allow a division,
when, without counting the majority, the minority obviously
consists of one member only, opposed to the whole house;
and it would be worthy of consideration whether a rule
could not be established, by which no division should be
allowed, unless 10 members declared themselves with the
minority, besides the tellers.  An unnccessary division is
a great evil; it occupies much time, and causes con-
siderable inconvenience to the members; and the more
unequal the parties, the longer is the time consumed in
the division, and the more irksome the process of dividing
to the majority.  The speaker can rarely doubt which

party 1= the minority, when the voices on one side are so

! 84 Com. J. 379. 200 1h. 350, 307 1b. 183, 354. 98 1b. G05.











































































































































































































































































































































































































































































































































































































































































































































































































































































