



































































































































































































































































































































recourse” by the University would not offend Van Alstyne.430

However, given both the genuine ambiguity of the evi-
dence before the Board and Van Alstyne's preference that
universities err on the side of "humaneness" in faculty

disciplinary proceedings,43l

the conclusion is apparent
that the dismissal of Franklin was contrary to Van Alstyne's

liberal notion of a professor's freedom of speech.

For different reasons, the dismissal of Franklin al-
so ran afoul of the AAUP's "Statement of Principles on
Academic Freedom and Tenure," and subsequent interpreta-
tions of that Statement. Franklin on February 10, 1971
did not exercise what the AAUP would recognize as "appro-
priate restraint;" nevertheless, "he should [have been]
free from institutional censorship or discipline"” for what
he said and did on that day.432 Did Franklin's expressions
as a citizen clearly demonstrate his "unfitness for his
position™ on the faculty, as the AAUP demands before

sanctions are imposed?433

Probably not. First of all, the
ambiguity of the record before the Advisory Board certain-
ly does not support the conclusion that there was "weighty
evidence [which]...clearly proved...that the faculty mem-

ber is unfit.“434

Second, and perhaps more importantly
to the AAUP, the Advisory Board expressly refused to heed
the 1964 Committee admonition that "a final decision

[on unfitness] should take into account the faculty mem-

ber's entire record as a teacher and scholar.“435 The
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Board prefaced its decision on the appropriate sanctions
in the Franklin case by stating that "Professor Frank-
lin's performance as a scholar and teacher has not been

gquestioned in these proceedings."436

Midway through the
hearings, the Board had ruled that it required '"no testi-
mony supporting Professor Franklin's exceptional compe-
tence as a scholar and teacher. His competence is not

437 The Board, then, was

in question in this hearing.'?
willing to take the functional equivalent of judicial
notice that Franklin was indeed a highly regarded teacher
and writer. He had been unanimously recommended by the
English Department faculty for promotion to full professor
in 1970; the recommendation was rejected by the Stanford
Administration because Franklin had been an associate
professor for only five years, and therefore did not have
the seniority required for promotion.438 Even among
Franklin's critics, very few disputed his academic creden-

433 Nevertheless, the Advisory Board's discussion

tials.
of what sanction to impose upon Franklin made no mention
of these credentials. The decision to dismiss him was
therefore inconsistent with the AAUP's 1964 Conmittee

2 Statement on Extramural Utterances. Franklin's "freedom

w440

of extra-mural utterance and activity was abridged.

Only Hook and his colleagues would probably regard
the dismissal of Franklin as appropriate. In their view,
Franklin's failure "to live by the rule of reason and

44]

reasoned persuasion," his use of the Stanford campus
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to '"pressure' through the use of physical violence or

442

the semi-violence of building blockades" and his

abuse of his "very special responsibility" as a profes-

443

sor to the students who listened to him, made it

"inescapable and [perhaps even] morally justifiable"”

that Stanford would punish him.444

Even assuming that
Franklin's behavicor was constitutionally protected, Hook
and his colleagues would still probably contend that

the conduct was of such a nature that Franklin could "have
no imaginable human or constitutional right to remain

a member" of the Stanford faculty.445

The Santa Clara County Superior Court has held that
Franklin's speech in the 01d Union Courtyard was consti-

446 Therefore, the Faculty Advisory

tutionally protected.
Board's decision was based at least in part on an invalid
consideration -- and the sanction which the Board imposed

must be viewed in that unfavorable light.

Apart from the merits of the case, there were also
three major procedural deficiencies in the Advisory Board's
handling of the Franklin case. First, the Board should
have requested that the University pay for Franklin's legal
representation during the hearings. With paid counsel,
Franklin would probably have been able to defend himself
"more adequately against the advocacy of Stanford's special
prosecutors. Second, the Board should have committed it-

self to reaching a unanimous verdict, in order both to sus-
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tain the various charges against Franklin and to recom-
mend his dismissal. Particularly in the absence of voir
dire, a requirement of unanimity was a necessary safe-
guard against the possible pre-hearing bias of the

Board members, Third, the Board should have adopted and
endeavored to apply the "clear and convincing evidence"
standard of proof to the Franklin case. The social
costs of erroneocusly punishing a person for the legiti-
mate exercise of his or her First Amendment freedoms are
sufficiently great to warrant application of this high

standarad.

The campus revolution of the late Sixties and the
early Seventies produced a "law and order" backlash,
not only on the campuses, but in the nation as a whole.
S.I. Hayakawa, an obscure 62-year-old semantacist from
California, became an instant hero because he was filmed
ripping the wires from the speaker of a radical group's

447

sound truck. Spiro Agnew won ringing applause for

denouncing "effete...hand-wringing, sniveling' permis-

siveness toward student rebels".448

Agnew said that the
United States could "'separate'' these rebels '"from our
society with no more regret than we should feel over

discarding rotten apples from a barrel.'“449

The Faculty
Advisory Board's sober, carefully worded opinion in the
Franklin case bears no resemblance whatsocever to Hayakawa's
bravado or to Agnew's bombast. Nevertheless, it may well

have been a product of the same sort of fear and hostility
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to which the Hayakawas and the Agnews appealed. The
members of the Advisory Board were not operating in a
vacuum, free to dispassionately evaluate Franklin's
conduct against the backdrop of academic and political
freedom. Instead, the Board was forced to decide a
rebel's fate as the rebellion continued around them.
However, it is during such times of trouble that the
political and academic freedoms of faculty members and
students alike are most in need of protection. For this
reason, the decision of the Faculty Advisory Board of
Stanford University recommending the dismissal of Bruce
Franklin is both an important and an unfortunate prece-

dent.
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in subversive causes and activities.”" The leaflet was

to be mailed "to all members of the Board of Trustees of
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cisco to J. Edgar Hoover (May 20, 1969). A subsequent
cable to Hoover suggested that such mailings were, in

fact, sent out from the FBI's San Francisco bureau.

Other FBI documents released in 1974 indicated that
Franklin was probably the target of a so-called "dis-
:uptive technique” appliéd pursuant to the Bureau's
"counterintelligence program” (COINTELPRO), which was an
"effort to ‘expose, disrupt, misdirect, discredit, or
otherwise neufralize' radical political groups." The

Stanford Daily, April 30, 1974, at 1, col. 1. The memoran-

dum which called off the apparent harassment of Franklin
in December 1970 referred to ''the expanding complexities
of the proposed technique'™ as one reason for its cancel-~

lation. 1d.

Franklin and other radicals at Stanford were also
subjected to monitoring by personnel of the Central Intel-
ligence Agency (CIA). Recently released CIA documents re-
veal that from 1967 to 1973, the Agency conducted a domestic
surveillance program known as "Project Resistance," the pur-
pose of which was to obtain information about groups plan-
ning to protest against CIA job recruiters. Project Resist-
ance involved Stanford and at least 57 other colleges and
universities. CIA's charter bars such domestic activities.

The Stanford Daily, April 13, 1978, at 1, col. 5.
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most every day the Stanford News

Service, which you control, issues

new statements about my case and sends
[them] to every faculty member, includ-
ing each of the individuals who are to
try my case, statements laying out your
side of it. 1In fact, the head of the
News Service, Bob Beyers, is a prime
witness in your case against me in civil
court [referring to the University's LTy
attempts to obtain an injunction against ~

-3]1-



Franklin; see note 4 supra, and there
is no distinction between the intent of
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399
Van Alstyne, supra note 30, at 128-129,.

400
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fore the Advisory Board, writes:

I do not see any way that Franklin could
receive a fair hearing by a faculty group
that had known about him and had read
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been portrayed by the local media as a
gun~toting crazy who was bringing local
workers...on to the otherwise placid
Stanford campus. For years these profes-
sors had listened to Franklin's extremist,
inflammatory rhetoric. As human beings
they simply could not ignore that mind
set when they sat as judge and jury in
Franklin's case. I do not fault these
men for that. But it is for this reason
that such people could never have sat on
a jury in a judicial case. They were what
we lawyers call biased.

Letter from Joel I. Klein to James D. Wascher, supra note
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of bias, alleging that the five members of the Advisory
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404
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Vetter says. Notes from telephone conversation between
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by the American Civil Liberties Union of Northern California
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proof was cited with approval by Justice Harlan, concur-
ring in In re Winship, which held that the Constitution

required application of the reasonable doubt standard in

all criminal prosecutions.

In a civil suit between two private par-
ties for money damages...we view it as

no more serious in general for there to

be an erroneous verdict in the defendant's
favor than for there to be an erroneous
verdict in the plaintiff's favor [and we
therefore apply the preponderance of the
evidence standard of proof].

In a criminal case, on the other hand, we
do not view the social disutility of con-
victing an innocent man as equivalent to
the disutility of acquitting someone who
is guilty....In this context, I view the
requirement of proof beyond a reasonable
doubt in a criminal case as bottomed on a
fundamental value determination in our
society that it is far worse to convict
an innocent man than to let a guilty man
go free.

In re Winship, 397 U.S. 358, 371-372 (Harlan, J., concurring)
(1970).

407
Kaplan, supra note 406, at 1074.

408
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409
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Every person who with the intent to cause
a riot [defined in Section 404 as "Any

use of force or violence, disturbing the
public peace, or any threat to use such
force or violence, if accompanied by im-
mediate power of execution, by two or more
persons acting together, and without au-
thority of law”] does an act or engages

in conduct which urges a riot, or urges
others to commit acts of force or violence,
or the burning or destroying of property,
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APPENDIX

OF PROFESSOR FRANKLIN'S SPEECH

ING THE NOON HOUR ON FEBRUARY 10, 1971
)ple afe complaining about the meeting going on a
ong time. [Laughter from the audience] But, you
know, you see I think that we could inconvenience
purselves for a few minutes considering what we’re
rying to do here. Now, there were some, there were
jome hot emotions at the beginning of the meeting when
Bob Grant and Larry Diamond tried to subvert what we
were doing. And I think a lot of people misunderstood
wheré"things were and what was coming down. Because
they believed that they’re really very sincere people and
$o forth. And not that we're some kind of lunatic who
ust has some private axe to grind; we being the radicals,
fhe revolutionaries. The fact of the matter is that a lot of
s were doing precinct work out in the community in
4, and at that time we were opposed by the Bob
and Larry Diamonds of the world. We were called
itors and Saboteurs of the war at that time. In 1965
most radical act here was when 24 people stayed
pernight in an all-night vigil at the fountain and people
~down and beat us up and threw us into the
in. In ’60, in late ’65 or early ’66, when we had

gre the first act in the United States of open identifica-
jon with the Viethamese people, and a blood drive in
ofth Vietnam, people threw garbage at us. Called us
jew bastards” and “traitors” and so forth. And at
Ty point, you see, when the movement was being
It, there have been people who have come out to talk
put the tactics alienating the vast mass of people and
we understand where that’s coming from. Now ithey
me out here and tell us that we shouldn’t bé doing
pnything on the University. We should be going into the
pommunity. We’re the last ones in the world to oppose
floing anything in the communities. The fact of the
tter is that most of our comrades are working full-
in the community ’cause they come from the
unity, and they’re brown and black and white
working-class and poor people. And, see, there’s a very
extreme form of false consciousness that’s created on a
pniversity campus. Because we get the illusion because
re are a lot of people gathered here that this is a, this
‘the most advanced opposition to the war. But that
poll that was cited, it wasn't a poll of people who were
in favor of the McGovern—Hatfield Amendment. They
don’t know what the fuck that is. It was a poll of people
who want to get out of Southeast Asia right now and
that poll, which is, and remember it was a poll of people
21, and mostly white, but that poll showed some-
g. And that is that 60% of those people with a

college education wanted to get out of that Southeast
sia now, 70% of people who only have a high school
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 get out of Southeast Asia now, and
a grade school education want
o get out-of Southeast Asia now. [a . . 80 want
about, about high c , high conscious-

is the consciousness of the people most oppressed
‘U.S. imperialism, which includes as a main institution
f that Stanford University. And that’s why whenever
people from that community, whenever poor working
class youth from that community, get a chance to come
on the campus at Stanford and do a little material
damage, they are very eager to do so. Because they
recognizewhat Stanford University really is, even if
;'veople here don’t. Now, see, what the question is, the
guestion of what we do. Now people get up here and
about workers striking, and the important thing is

for us to go out into the community, and tell . the
workers to strike. Well, that, I mean, it’s true that, that
e workers have the ability in the long run to bring the
War to an end. The war that started with the extermina-
tion of the Indian people and black people, and Mexican
ple, and went on to the point where extermination

i people in Southeast Asia. Yes, it’s working people
o can do that if they strike. But to ask us, for us to
workers to risk their chances to survive, to physically

ive, by really striking, when ‘we can’t do a kind of

e strike, is to stand the world on it’s head. [applause]
Well, when we talk about, see we're just ripping off that
ferm strike when we talk about striking at Stanford. This
Isn’t a strike. We’re not risking anything. It’s a voluntary
boycott. A shutdown of some of the University as a
#monstration of something. Now, now what we called a
Btrike last year, and it lasted really about three days and
it kind of dragged on, and, you know, in an odds and
ends way and some people did it. But just the fact that
e were able to move our little finger that much, that
trified the working people of this area. That’s a fact

the people who were down there on that picket line,

own at shipping and receiving, knew that practically
every single truck driver who came there when he saw us
on strike said “Okay.” He was prepared to risk his job
and turn that truck around. And in four states, four
states, teamsters linked up concretely with student
strikers and said that they would strike if the students
were willing to strike. And factory workers were walking
out. And the day after that we called that strike there
was a record absenteeism of all factories in the Bay Area.
See, now ‘what we’re asking is for people to make that
little tiny gesture to show that we're willing to incon-
venience ourselves a little bit and to begin to shut down
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!he most obvious machinery of war, such as and I think
ﬁsawmu + fapplause]
outsof “right on. .'.-a..' IR S8 rj? I -
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