






















































































































































































































versity Professors found that the hearings were satis

factory from a procedural standpoint. 425 Nevertheless, 

the earnest efforts of the members of the Faculty Advi

sory Board to make the hearings fair in fact fell some

what short. The dismissal of Franklin was inconsistent 

with the most enlightened principles of academic free

dom. Under Van Alstyne's theory of a faculty member's 

aprofessional political liberties, the charges against 

Franklin probably constituted a "gratuitous use of in-

stitutional disciplinary processes" because "general pro-

visions of law [were] available to provide for measures 

of redress and sanction" for every charge, except perhaps' 

f th ° ° t f th L d ° °d t 426 If or ose ar1s1ng ou 0 e 0 ge 1nC1 en • 

Franklin's White Plaza speech, his activity outside the 

computation Center and his speech in the Old Union Court-

yard did indeed constitute incitement as that offense 

is defined in Brandenburg, then Franklin surely violated 

the California Penal Code427 by his "abuses of ordinary 

civil liberty.,,428 But if Franklin's activities on 

February 10, 1971 were not illegal, then, according to 

Commager, the university had no trying "to do 

what civil authorities [were] unable to do," that is, 

punish Franklin for speech or conduct that "merely out

rage [d) public opinion.,,429 There is, of course, room 

for argument that the offenses of which the Advisory Board 

found Franklin guilty "so immediately involve[d] the 

regular operation of the institution itself" that "internal 
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430 recourse" by the University would not offend Van Alstyne. 

However, given both the genuine ambiguity of the evi-

dence before the Board and Van Alstyne's preference that 

universities err on the side of "humaneness" in faculty 

d · . 1· d· 431 th 1·· t 1SC1P 1nary procee 1ngs, e conc US10n 1S apparen 

that the dismissal of Franklin was contrary to Van Alstyne's 

liberal notion of °a professor's ~reedom of speech. 

For different reasons, the dismissal of Franklin al-

so ran afoul of the AAUP's "Statement of Principles on 

Academic Freedom and Tenure," and subsequent interpret a-

tions of that Statement. Franklin on February 10, 1971 

did not exercise what the AAUP would recognize as "appro-

priate restraint;" nevertheless, "he should [have been] 

free from institutional censorship or discipline" for what 

he said and did on that day.432 Did Franklin's expressions 

as a citizen clearly demonstrate his "unfitness for his 

position" on the faculty, as the AAUP demands before 

t · . d?433 sanc 10ns are 1mpose . Probably not. First of all, the 

ambiguity of the record before the Advisory Board certain-

ly does not support the conclusion that there was "weighty 

evidence [which] ••. clearly proved ••• that the faculty mem

ber is unfit." 434 Second, and perhaps more importantly 

to the AAUP, the Advisory Board expressly refused to heed 

the 1964 Committee admonition that "a final decision 

[on unfitness] should take into account the faculty me~

ber's entire record as a teacher and scholar ... 435 The 
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Board prefaced its decision on the appropriate sanctions 

in the Franklin case by stating that "Professor Frank-

lin's performance as a scholar and teacher has not been 

questioned in these proceedings. n436 Midway through the 

hearings, the Board had ruled that it required "'no testi

mony supporting Professor Franklin's exceptional compe-

tence as a scholar and teacher. His competence is not 

in question in this hearing.··· 437 The Board, then, was 

willing to take the functional equivalent of judicial 

notice that Franklin was indeed a highly regarded teacher 

and writer. He had been unanimously recommended by the 

English Department faculty for promotion to full professor 

in 1970; the recommendation was rejected by the Stanford 

Administration because Franklin had been an associate 

professor for only five years, and therefore did not have 

h OOt ° d f to 438 E t e sen~or1 y requ~re or promo 1on. ven among 

Franklin's critics, very few disputed his academic creden-

t o 1 439 1a s. Nevertheless, the Advisory Board's discussion 

of what sanction to impose upon Franklin made no mention 

of these credentials. The decision to dismiss him was 

therefore inconsistent with the AAUP's 1964 Committee 

A Statement on Extramural utterances. Franklin's "freedom 

of extra-mural utterance and activity,,440 was abridged. 

Only Hook and his colleagues would probably regard 

the dismissal of Franklin as appropriate. In their view, 

Franklin's failure "to live by the rule of reason and 

d o ,,441 hO f th St f d reasone persuas~on,1s use 0 e an or campus 
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to '''pressure' through the use of physical violence or 

the semi-violence of building blockades .. 442 and his 

abuse of his livery special responsibility" as a profes

sor to the students who listened to him,443 made it 

"inescapable and [perhaps even] morally justifiable" 

that Stanford would punish him.444 Even assuming that 

Franklin's behavior was constitu~ionally protected, Hook 

and his colleagues would still probably contend that 

the conduct was of such a nature that Franklin could "have 

no imaginable human or constitutional right to remain 

a member" of the Stanford faculty.445 

The Santa Clara County Superior Court has held that 

Franklin's speech in the Old Union Courtyard was consti

tutionally protected. 446 Therefore, the Faculty Advisory 

Board's decision was based at least in part on an invalid 

consideration -- and the sanction which the Board imposed 

must be viewed in that unfavorable light. 

Apart from the merits of the case, there were also 

three major procedural deficiencies in the Advisory Board's 

handling of the Franklin case. First, the Board should 

have requested that the University pay for Franklin's legal 

representation during the hearings. With paid counsel, 

Franklin would probably have been able to defend himself 

"more adequately against the advocacy of Stanford's special 

prosecutors. Second, the Board should have committed it-

self to reaching a unanimous verdict, in order both to sus-
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tain the various charges against Franklin and to recom

mend his dismissal. Particularly in the absence of voir 

dire, a requirement of unanimity was a necessary safe

guard against the possible pre-hearing bias of the 

Board members. Third, the Board should have adopted and 

endeavored to apply the "clear and convincing evidence" 

standard of proof to the Franklin case. The social 

costs of erroneously punishing a person for the legiti

mate exercise of his or her First Amendment freedoms are 

sufficiently great to warrant application of this high 

standard. 

The campus revolution of the late Sixties and the 

early Seventies produced a "law and order" backlash, 

not only on the campuses, but in the nation as a whole. 

S.I. Hayakawa, an obscure 62-year-old semantacist from 

California, became an instant hero because he was filmed 

ripping the wires from the speaker of a radical group's 

sound truck. 447 Spiro Agnew won ringing applause for 

denouncing "'effete ••• hand-wringing, sniveling' permis

siveness toward student rebels".448 Agnew said that the 

United States could "'separate'" these rebels '" from our 

society with no more regret than we should feel over 

discarding rotten apples from a barrel. ," 449 The Faculty 

Advisory Board's sober, carefully worded opinion in the 

Franklin case bears no resemblance whatsoever to Hayakawa's 

bravado or to Agnew's bombast. Nevertheless, it may well 

have been a product of the same sort of fear and hostility 
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to which the Hayakawas and the Agnews appealed. The 

members of the Advisory Board were not operating in a 

vacuum, free to dispassionately evaluate Franklin's 

conduct against the backdrop of academic and political 

freedom. Instead, the Board was forced to decide a 

rebel's fate as the rebellion continued around them. 

However, it is during such times ,of trouble that the 

political and academic freedoms of faculty members and 

students alike are most in need of protection. For this 

reason, the decision of the Faculty Advisory Board of 

Stanford University recommending the dismissal of Bruce 

Franklin is both an important and an unfortunate prece

dent. 
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FOOTNOTES 

1 
See the discussion of the cases of Richard T. Ely 

at the University of Wisconsin, Edward W. Bemis at the 

University of Chicago and at Kansas State Agricultural 

College, James Allen Smith at Marietta College, President 

E. Benjamin Andrews at Brown University, Frank Parsons 

at Kansas State Agricultural College and Edward A. Ross 

at Stanford University, in R. Hofstadter and W. Metzger, 

The Development of Academic Freedom in the unitoed States 

420-445 (1955). 

2 
See the discussion of the cases of Leon R. Whip

ple of the University of Virginia, William A. Schaper of 

the University of Minnesota and J. McKeen Cattell of 

Columbia University, and of the report of the American 

Association of University Professors Committee on Acade-

mic Freedom in Wartime, in R. Hofstadter and W. Metzger, 

supra note 1, at 495-506. 

3 
See the discussions of the dismissal or resignation 

of those faculty members at Rutgers University in 42 AAUP 

Bull. at 77-78 (1956); the dismissal of a faculty member 

at Temple University, ide at 79-80; the dismissal of a 

faculty member at Ohio State University, ide at 81-83; 

the dismissal of two faculty members at Wayne University, 

ide at 87-89; and the suspension and non-reappointment of 

Andres Deinum at the University of Southern California, 44 

AAUP Bull. at 151-157 (1958). 



4 
Chicago Sun-Times, Jan. 23, 1972. 

5 
The Stanford Daily, Jan. 6, 1972, at 1, co1.5. 

6 
Chicago Daily News, Jan. 11, 1972. 

7 
Although Franklin was never criminally prosecuted 

for conduct on the Stanford campus, the University Ad-

ministration did obtain a preliminary injunction against 

him in Santa Clara County (Calif.) Superior Court in 

early 1971. At the time, Franklin had been indefinitely 

suspended from his teaching duties, and the injunction 

barred him from going onto the principal academic campus 

until such time as his suspension was ended. In addition, 

the injunction barred six suspended Stanford students and 

seven non-students from going onto the campus. The Stan-

ford Daily, March 29, 1971, at 1, col.l. In the complaint 

which they filed in Superior Court, the University's at-

torneys had all~ged that Franklin and the others had '''in-

cited, counselled, advised and urged' those present at 

rallies to do such acts as throwing rocks at windows and 

occupying buildings. II The Stanford Daily, Feb. 16, 1971, 

at 1, col.3. 

8 
A. Lovejoy, Encyclopedia of the Social Sciences 

384 (1930). 
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9 
"American professors familiar with the tradition 

and values of Lehrfreiheit in German universities, began 

to domesticate it and to profound the concept of 'acade

mic freedom' as a principle worthy of general respect 

to fill the void of the positive law in this country." 

Van Alstyne, The Specific Theory of Academic Freedom and 

the General Issue of Civil Liberty, in The Concept of 

Academic Freedom 62 (E. Pincoffs ed. 1975). 

10 
American Association of University Professors, 

A Declaration of Principles (1915), quoted in Academic 

Freedom and Tenure: A Handbook of The American Associa-

tion of University Professors 167-168 (L. Joughirn ed. 

1967). 

11 
H. Commager, Is Freedom An Academic Question?, in 

The Commonwealth of Learning 215 (1968). 

12 
The academic freedom section of the AAUP's 1940 

"Statement of Principles on Academic Freedom and Tenure" 

follows: 

(a) The teacher is entitled to full 
freedom in research and in the pub
lication of the results, subject to 
the adequate performance of his other 
academic duties; but research for 
pecuniary return should be based upon 
an understanding with the authorities 
of the institution. 
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13 

14 

Id. 

(b) The teacher is entitled to free
dom in the classroom in discussing his 
subject, but he should be careful not 
to introduce into his teaching contro
versial matter which has no relation 
to his subject. Limitations of acade
mic freedom because of religious or 
other aims of the institution should 
be clearly stated in writing at the 
time of the appointment. 

(c) The college or university teacher 
is a citizen, a member of a learned 
profession, and an officer of an educa
tional institution. When he speaks or 
writes as a citizen, he should be free 
from institutional censorship or disci
pline, but his special position in the 
community imposes special obligations. 
As a man of learning and an educational 
officer, he should remember that the pub
lic may judge his profession and his 
institution by his utterances. Hence, 
he should at all times be accurate, 
should exercise appropriate restraint, 
should show respect for the opinions 
of others, and should make every effort 
to indicate that he is not an institu
tional spokesman. 

Commission on Academic Tenure in Higher Education, 

Faculty Tenure: A Report and Recommendations ~ the Com

mission on Academic Tenure in Higher Education 15 (1973). 

15 
liThe dismissal of a professor from his post not on-

ly prevents him from performing his function in society, 

but, by intimidating thousands of others and causing them 

to be satisfied with 'safe' subjects and 'safe' opinions, 

it also prevents the entire profession from effectively 

performing its function." Joughin, On Some Misconceptions 
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Concerning Academic Freedom, in Academic Freedom and Ten

ure: A Handbook of The American Association of University 

Professors 180 (L. Jouglin ed. 1957). 

16 

17 

Id. at 190. 

The distinction of academic freedom from 
the general protection of free speech is 
precisely located in i~s immediate and 
indissoluble nexus with the cardinal so
cial expectation laid upon the particular 
profession with which it is identified -
that there shall be a vocation to examine 
received learning and values critically, 
a vocation expected to do so and to make 
itself useful by the fact of disseminat
ing its work. In this sense, the element 
of academic freedom specifically identi
fies the profession, it is simply contra
dictory to lay that expectation upon the 
profession and then to prevent its accom
plishment by deterring its fulfillment 
through rules that punish its exercise. 

Van Alstyne, supra note 9, at 77. 

18 
Id. at 84-85. 

19 
Hook, Academic Freedom and the Supreme Court: The 

Court in Another Wilderness, in On Academic Freedom 34 

(V. Earle ed. 1971). 

20 
Letter from Matthew W. Finkin to James D. Wascher 

(November 4, 1977). 

21 
See text of "Statement,n supra note 12. 
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23 

24 

25 

26 

Van Alstyne, supra note 9, at 60. 

Id. at 63. 

Id. at 69. 

Id. at 81. 

Insofar as it pertains to faculty members 
in institutions of higher learning, "aca
demic freedom" is characterized by person
al liberty to pursue the investigation, 
research, teaching, and publication of any 
subject as a matter of professional inter
est without vocational jeopardy or threat 
of other sanction, save only upon adequate 
demonstration of inexcusable breach of 
professional ethics in the exercise of 
that freedom. 

Id. at 71. 

27 

28 

Id. at 84. 

What shall we say of university teachers and 
scholars who outrage public opinion by advo
cacy of doctrines that seem to the great 
majority to be erroneous? What shall we say 
of teachers who persistently flout the public 
will as expressed by resounding majorities? 
Once again the underlying principle is simp
le enough. If scholars, or students, violate 
the law, the law should deal with them as it 
deals with any other member of society who 
violates the law. No scholar may claim that 
academic freedom gives him some special im
munity from the law. But if what a scholar 
does or says does not violate any law, but 
merely outrages public opinion, then it is 
not the business of the university to do what 
civil authorities are unable to do. 

H. Commager, The Nature of Academic Freedom, in The Common-

wealth of Learning 222 (1968). 
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29 
Van Alstyne, supra note 9, at 84-85. 

30 
Van Alstyne, Reply to Comments, in The Concept of 

Academic Freedom 128-129 (E. Pincoffs ed. 1975). 

31 
Hook, supra note 19, at 34. 

32 
S. Hook, Academic Freedom and Academic Anarchy 

85 (1969). 

33 
Earle, Academic Freedom - The Price Is Eternal 

Vigilance ~ Professors (II), in On Academic Freedom 29 

(V. Earle ed. 1971). 

34 
Id. at 29. 

35 
Herberg, On the Meaning of Academic Freedom, in 

On Academic Freedom 2 (V. Earle ed. 1971). 

36 
An apparent ideological partner of Hook, President 

John R. Silber of Boston University, complained recently 

that, after the Free Speech Movement arose at Berkeley in 

1964, 

the concept of academic freedom was trans
formed. Once, it entailed an immunity for 
what is said and done by dedicated, thought
ful conscientious scholars in pursuit of 
truth or the truest account. Now it came 
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to entail, rather, an immunity for what
ever is said and done, responsibly or 
carelessly, within or without academia, 
by persons ·unconcerned for truth; who, 
reckless and incompetent, frivolous or 
even malevolent, promulgate ideas for 
which they claim no expertise or even 
comndt deeds for which they can claim 
no sanction of law. 

J. Silber, Encounter, August 1974, at 32. 

37 
See full text of "Statement," supra note 12. 

38 
Van Alstyne, supra note 9, at 82, citing Academic 

Freedom and Tenure: The University of Illinois, 49 AAUP 

Bul~ at 40-41 (1963). 

39 
commdttee A Statement on External Utterances (1964), 

reprinted in AAUP Policy Documents and Reports 14 (1971). 

40 
American Association of University Professors, 

supra note 10. 

41 
Mach1up, supra note 15, at 181-182. 

42 
In 1956, a special AAUP committee wrote: "Any rule 

which bases dismissal upon the mere fact of exercise of con-

stitutional rights violates principles of both academic free-

dom and academic tenure. This principle ••• applies, ~ fortiori, 

to alleged involvement in Communist-inspired activities or 

views, and to refusal to take a trustee-imposed disclaimer 
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oath." The committee declared that only "conscious parti-

cipation in conspiracy against the government" would 

constitute adequate grounds for adverse action. Academic 

Freedom and Tenure in the Quest for National Security, 

Report of a Special Committee of the American Association 

of University Professors, 42 AAUP Bull. 57-58 (1956). 

43 
Commdssion on Academic Tenure in Higher Education, 

supra note 14, at 75. 

44 
Nevertheless, the Stanford Administration's "State-

ment of Charges" against Franklin alleged that his poli-

tical activity constituted "substantial and manifest neg-

lect of duty" in addition to Ita substantial impairment of 

his performance of his appropriate function within this 

Uni versi ty communi ty • II In the Matter of Associate Pro-

fessor Howard Bruce Franklin, Statement of Charges 1 

(March 22, 1971). 

45 
S. Hook, supra note 32, at 157. 

46 
Pritchett, Academic Freedom and the Supreme Court: 

Is Academic Freedom A Constitutional Right?, in On Academic 

Freedom 5-6 (V. Earle ed. 1971). 

47 
Van Alstyne, supra note 9, at 65, citing Pickering 

v. Board of Education, 391 U.S. 563, 574-575 (1968); White-
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hill v. Elkins, 389 u.s. 54,59-60 (1967); Keyishian v. 

Board of Regents, 385 u.s. 589, 603 (1967); Griswold v. 

Connecticut, 381 U.S. 479, 482 (1965); Barenb1att v. 

United States, 360 U.S. 109, 112 (1959); Sweezy v. New 

Hampshire, 354 U.S. 234,250-251,261-264 (1957); and 

Wieman v. Updegraff, 344 U.S. 183, 195-198 (1952). 

48 
Wieman v. Updegraff, 344 U.S. 183, 195 (1952) 

(Frankfurter, Douglas, J.J., concurring). 

49 
Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957). 

50 
Id. at 250. 

51 
R. McCloskey, The Modern Supreme Court 174 (1972) 

52 
Keyishian v. Board of Regents, 385 U.S. 589, 612 

(1967) • 

53 
Id. at 603. 

54 
391 U.S. 563 (1968). 

55 
Van Alstyne, supra note 9, at 68-69. 

56 
Pickering v. Board of Education, 391 U.S. 563, 564 

(1968) • 
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57 
Id. at 568. 

58 
Id. at 572-573. 

59 
Id. at 570 n.3. 

60 
Tinker v. Des Moines Inde'pendent Communi ty School 

District, 393 u.S. 503, 513 (1969). In Tinker, three 

public school students had been suspended for wearing black 

armbands to protest American involvement in the Vietnam 

War. This was conduct "closely akin to 'pure speech' ••• en

titled to comprehensive protection under the First Amend

ment," the Court ruled. Id. at 505-506. 

61 
Id. at 513. In 1972, the Court repeated its belief 

that students' "[a]ssociational activities need not be 

tolerated where they infringe reasonable campus rules, inter

rupt classes, or substantially interfere with the opportunity 

of other students to obtain an education. Healy v. James, 

408 u.S. 169, 189 (1972). 

62 
461 F.2d 566 (2d Cir. 1972), cert. denied, 409 u.S. 

1042 (1972). 

63 
James v. Board of Education, 461 F.2d 566, 573 (2d Cir. 

1972), cert. denied, 409 u.s. 1042 (1972). 
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64 
Id. at 574. 

65 
Rosenblum, Legal Dimensions of Tenure, in Faculty 

Tenure: A Report and Recommendations ~ the Commission 

on Academic Tenure in Higher Education 162 (1973). 

66 
Lloyd Corp. v. Tanner, 407 u.s. 551, 569 (1972). 

67 
Board of Regents of State Colleges v. Roth, 408 u.s. 

564, 581 (1972) (Douglas, J., dissenting). 

68 
Rosenblum, supra note 65, at 180. 

69 
IIwe are bound to acknowledge that, when no claim of 

professional academic endeavor is present, neither can one 

lever himself into a preferred First Amendment position by 

invoking the claim of academic freedom.1I Van Alstyne, supra 

note 9, at 79. 

70 
But see Gertz v. Robert Welch, Inc., 418 u.s. 323 

(1974) and New York Times v. Sullivan, 376 U.S. 254 (1964). 

71 
Brandenburg v. Ohio, 395 u.S. 444, 447 (1969) (per 

curiam). 

72 
408 u.S. 564 (1972). 
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73 
Board of Regents of State Colleges v. Roth, 408 

U.S. 564,573 (1972),. quoting Wisconsin v. Constantineau, 

400 u.S. 433, 437 (1971). 

74 
Id. at 573 

75 
Id. at 573. 

76 
Id at 577, 578. 

77 
408 u.S. 598 (1972). 

78 
itA long employment relationship continued through 

renewals of short-term contracts, has been sufficient to 

invest a nontenured teacher with an objective expectancy 

of reemployment, entitling the teacher to a pretermina-

tion hearing." N. Dorsen, P. Bender and B. Neuborne, Poli

tical and Civil Rights in the united States 657 (1976), cit

ing Johnson v. Farley, 470 F.2d 179 (4th Cir. 1972) and 

Lucas v. Chapman, 430 F.2d 945 (5th Cir. 1970). 

79 
Rosenblum, supra note 65, at 162. Accord, Van 

Alstyne, supra note 9, at 68. 

80 
Id. at 191. 
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the Matter of Professor H. Bruce Franklin 12 (1972). 
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82 
Statement of Richard W. Lyman, quoted in Stanford 

University News Service release (January 23, 1972). 

83 
H. Franklin, The Real Issues in ~ Case, Change, 

June 1972, at 39. 

84 
K. Lamott, In the Matter of H. Bruce Franklin, The 

New York Times Magazine, January 23, 1972, at 17-18. 

85 
H. Packer, Academic Freedom in the Franklin Case, 

Commentary, April 1972, at 78. 

86 
Id. at,78. 

87 
Stanford University News Service release (February 16, 

1971), quoting Professor l'an Watt, then chairman of the 

Department of English at Stanford. 

88 
K. Lamott, supra note 84, at 20. 

89 
The Stanford Daily, October 9, 1970, at 1, col. 1. 
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90 
House Comm. on Internal Security, America's 

Maoists- The Revolutionary Union - The Venceremos Organi

d zation, H.R. Report No. 92-1166, 92 Cong., 2d Sess. 8 

(1972). 

91 
Id. at 45. 

92 
Id. at 28. 

93 
The Stanford Daily, Nov. 10, 1971, at 1, col. 1. 

94 
Venceremos, Principles of Unity 7, 22 (1971), re

printed in House Comm. on Internal Security, supra note 90, 

at 101, 105. 

95 
H. Franklin, supra note 83, at 32-33. 

96 
House Comm. on Internal Security, supra note 90, 

at 106. In 1971, a Stanford student and radical who had 

turned informant for the FBI told a U.S. Senate subcommit-

tee that Franklin himself was a source of C-4 plastic ex-

plosives for the Black Panther Party. Hearings before the 

Subcomm. to Investigate the Administration of the Internal 

Security Act and Other Internal Security Laws of the Senate 

Comm. ~ the Judiciary, 92d Cong., 1st Sess. 136-139 (1971) 

(testimony of Thomas Edward Mosher). 
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97 
K. Lamott, supra note 84, at 22. 

98 
Id. at 24. 

99 
H. Packer, supra note 85, at 79. 

100 
Id. at 78. 

101 
In his autobiography, Franklin claims that at a 

meeting of the faculty in 1969, he began to speak in op

position to a resolution praising the president of the 

University for the way he had handled a disturbance on 

campus. '" 

I managed to get out half a sentence -
to the effect that violence on campus 
was not caused by a handful of trouble
makers. Suddenly the faces of the pro
fessors ••• writhed with snarls and red
dened as they booed, hooted, and rhyth
mically stamped their feet •••• After a 
minute or so, the president raised his 
arms [and] asked them to be quiet. 

H. Franklin, Back Where You Came From 28-29 (1975). 

One observer, a visiting scholar from Harvard who later 

became a leading critic of the decision to dismiss Franklin, 

said "'there's a sense in the Stanford community that Frank-

lin's a very, very bad person indeed, that he's armed 

Chicanos, that he's advocated the use of violence and guns 

against the police, and that he's possibly been involved 

in the bombing of a house on the Stanford campus." K. Lamott, 

supra note 84, at 25. 
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102 
In 1976, documents released pursuant to the Free-

dom of Information Act revealed that the Federal Bureau 

of Investigation (FBI) had participated in a campaign 

aimed at having Franklin dismissed from the Stanford 

faculty. In recommending this campaign to the FBI's spe

cial agent in charge in San Francisco, Bureau Director 

J. Edgar Hoover characterized Franklin as "one of the 

most militant radical extremists on American campuses." 

Hoover directed agents at the San Francisco office to pre

pare an anonymous leaflet detailing. Franklin's "extensive 

public record of current affiliation and participation 

in subversive causes and activities." The leaflet was 

to be mailed lito all members of the Board of Trustees of 

Stanford, to selected alumnus [sic], and other appropriate 

individuals." Cable from J. Edgar Hoover to the FBI's 

Special Agent in Charge in San Francisco (May 14, 1969). 

Less than a week after receiving Hoover's cable, the 

special agent in charge in San Francisco replied that an 

anti-Franklin leaflet had been prepared and "is being 

distributed in the Palo Alto-Stanford area." The agent 

suggested to Hoover that the leaflet should be mailed "to 

parents of Stanford students, selected Alumni, [and the] 

Board of Trustees at Stanford, etc., encouraging them to 

take some positive action" against Franklin and to "insist 

that FRANKLIN be removed from his position at Stanford." 

Cable from the FBI's Special Agent in Charge in San Fran-
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cisco to J. Edgar Hoover (May 20,1969). A subsequent 

cable to Hoover sugge~ted that such mailings were, in 

fact, sent out from the FBI's San Francisco bureau. 

Other FBI documents released in 1974 indicated that 

Franklin was probably the target of a so-called "dis

ruptive technique" applied pursuant to the Bureau's 

"counterintelligence program" (COINTELPRO), which was an 

"effort to 'expose, disrupt, misdirect, discredit, or 

otherwise neutralize' radical political groups." The 

Stanford Daily, April 30, 1974, at 1, col. 1. The memoran

dum which called off the apparent harassment of Franklin 

in December 1970 referred to "'the expanding complexities 

of the proposed technique'" as one reason for its cancel

lation. Id. 

Franklin and other radicals at Stanford were also 

subjected to monitoring by personnel of the Central Intel

ligence Agency (CIA). Recently released CIA documents re

veal that from 1967 to 1973, the Agency conducted a domestic 

surveillance program known as "Project Resistance," the pur

pose of which was to obtain information about groups plan

ning to protest against CIA job recruiters. Project Resist

ance involved Stanford and at least 57 other colleges and 

universities. CIA's charter bars such domestic activities. 

The Stanford Daily, April 13, 1978, at 1, col. 5. 
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Stanford's Vice President for Public Affairs today 

says that the University Administration was "not aware 

of the FBI campaign" while it was in progress. He adds 

that neither the FBI campaign nor any other "outside pres

sures affected the decision to bring charges" against 

Franklin. "The decisions leading up to, during, and 

following the Advisory Board hearing were strictly internal 

university decisions in which no agency of the government 

was involved in any way." Letter from Robert M. Rosenzweig 

to James D. Wascher (March 3, 1978). 

103 
H. Franklin, supra note 83, at 29. Stanford's 

Vice President for Public Affairs today acknowledges that 

then-President Wallace Sterling made an inquiry to the 

Advisory Board regarding Franklin's involvement in the sit

in. liThe Board said in sUbstance that it could hardly 

give an advisory opinion about circumstances that it might 

later be called on to judge." Letter from Robert M. Rosenz

weig to James D. Wascher (March 3, 1978). 

104 
Chicago Daily News, Jan. 12, 1971: Newsweek~ Jan. 25, 

1971, at 52. 

105 
Decision at 4. 

106 
Letter from Richard W. Lyman to H. Bruce Franklin 

(January 18, 1971). 
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107 
Letter from Richard W. Lyman to H. Bruce Frank-

lin (January 26, 1971). 

108 
Decision at 5. 

109 
Id. at S. 

110 
Id. at 5. 

111 
Id at 5. 

112 
Id. at 5. 

113 
The Stanford Daily, February 10, 1971, at 1, col. 1. 

114 
Decision at s. 

115 
Id. at 5. 

116 
Id. at 5. 

117 
Id. at 5. 

118 
Id. at 5. In May 1970, radical students at Stan-

ford called a "strike" to protest the American invasion of 

Cambodia and the continued presence of the Reserve Officer 

Training Corps program on campus. Throughout the week-long 
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strike, classes were often cancelled by professors or 

blockaded by demonstrators. At week's end, the president 

of the university cancelled classes for a day and closed 

the campus. 

119 
Decision at 5. 

120 
Id. at 7. 

121 
Id. at 7. A complete text-of Franklin's White 

Plaza speech, as recorded by campus radio station KZSU, 

is set out in the Appendix. 

122 
Id. at 7. 

123 
Id. at 7. 

124 
Id. at 7. 

125 
Stanford University News Service release (February 11, 

1971). 

126 

127 

128 

Decision at 7. 

Id. at 9. 

Id. at 9. 
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129 
Id at 9. 

130 
Id. at 9. 

l3i 
Id. at 9. 

132 
Id. at 9. 

133 
Letter from Richard W. Lyman to H. Bruce Franklin 

(February 12, 1971). 

134 
Id. 

135 
The Stanford Daily, February 16, 1971, at 1, col. 3. 

136 
Letter from H. Bruce Franklin to Richard W. Lyman 

(February 25, 1971). 

137 
See supra note 7. 

138 
Letter from William F. Miller to H. Bruce Franklin 

(March 15, 1971). 

139 
In the Matter of Associate Professor Howard Bruce 

Franklin, Statement of Charges, supra note 44, at 1-2. 

140 
Stanford Policy on Campus Disruption. 
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141 
Statement of Charges, supra note 44, at 4-6. 

142 
Franklin v. Atkins, 409 F.Supp. 439, 442 (D. Colo. 

1976), aff'd., 562 F.2d 1188 (10th Cir. 1977), cert. denied, 

46 U.S.L.W. 3665 (1978). 

143 
The members of the Advisory Board were: Donald Ken-

nedy, chairman of the board and chairman of the department 

of biology (now Commissioner of the U.S. Food and Drug Admin

istration); David A. Hamburg, vice chairman of the board 

and chairman of the department of psychiatry (now on leave 

in Washington, D.C. as president of the Institute of Medicine, 

National Academy of Sciences; George L. Bach, professor at the 

Graduate School of Business; Robert McAfee Brown, professor 

of religion (now teaching at the Union Theological Seminary 

in New York City); Sanford M. Dornbusch, professor of 

sociology; David M. Mason, chairman of the department of 

chemical engineering (now professor of chemical engineering 

and chemistry); and Wolfgang K. H. Panofsky, director of 

the Stanford Linear Accelerator Center. 

144 
Decision at 3. 

145 
Id. at 3. 

146 
Id. at 3. 
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147 
Id. at 3. 

148 
Memorandum of Points and Authorities in Opposition 

to Plaintiff's Motion for Summary Judgment and in Support 

of Defendant's Motion for Summary Judgment at 4, Franklin 

v. Stanford University before Santa Clara County, Calif., 

Superior Court, No. 277253 (March 15, 1977). 

149 

1971). 

150 

151 

152 

153 

1971). 

154 

1971). 

Stanford University News Service release (Sept. 29, 

San Jose Mercury, September 29, 1971. 

Palo Alto Times, September 30, 1971. 

The Stanford Daily, September 30, 1971, at 1, col. 4. 

Stanford University News Service release (Sept. 29, 

Stanford University News Service release (Sept. 30, 

155 
Decision at 5. 

156 
The Stanford Daily, October 14, 1971, at 1, col. 1. 
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157 
Id. 

158 
Palo Alto Times, October 14, 1971. 

159 
The Stanford Daily, October 15, 1971, at 1, col. 3. 

160 
The Stanford Daily, Octooer 18, 1971, at 1, col. 2. 

161 
Id. 

162 

1971). 

163 

164 

1971). 

165 

Stanford University News Service release (Oct. 20, 

The Stanford Daily, October 20, 1971, at 1, col. 1. 

Stanford University News Service release (Oct. 20, 

The Stanford Daily, October 20, 1971, at 1, col. 1. 

Franklin, was, of course, aware of then-President Sterling's 

inquiry to the Faculty Advisory Board, discussed supra 

note 103. 

166 
Stanford University News Service release (Oct. 20, 

1971). Under the concept of "democratic centralism" 

espoused by the Venceremos organization in its handbook, 
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Principles of Unity, "when a decision is made after strug-

gle and discussion, all cadre [members] must implement 

it •••• We accept Chairman Mao's statement on discipline: ••• 

the individual is subordinate to the organization ••• the 

entire membership is subordinate to the Central Committee." 

Venceremos, Principles of Unity 15 (1971), reprinted in 

House Comm. on Internal Security, supra note 90, at 103. 

Noting Franklin's adherence to democratic centralism, one 

commentator asked: "And if, one might inquire, the orders 

of the center were to lie about what the orders of the 

center were to protect the professor's job •••• Could one 

believe that such a staunch revolutionary as Bruce Frank-

lin would not obey?" N. Glazer, Why A Faculty Cannot Af

ford A Franklin, Change, June 1972, at 44. 

167 
Stanford University News Service release (Oct. 20, 

1971). 

168 
San Jose Mercury, October 2, 1971. 

169 
The Stanford Daily, October 4, 1971, at 1, col. 5. 

170 
Palo Alto Times, October 2, 1971. 

171 
The Stanford Daily, October 4, 1971, at 1, col. 5. 

172 
Id. 
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The Stanford Daily, October 22, 1971, at 1, col. 1 
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1971). 
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1971). 
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1971). 
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1971). 

178 

179 

180 

Stanford University News Service release (Oct. 22, 

Stanford University News Service release (Oct. 25, 

Stanford University News Service release (Oct. 26, 

Stanford University News Service release (Oct. 25, 

San Jose Mercury, Oct. 26, 1971. 

Palo Alto Times, Oct. 26, 1971. 

Stanford University News Service release (Oct. 27, 

1971). 

181 
The Stanford Daily, Nov. 1, 1971, at 1, col. 3. 

182 
Palo Alto Times, Oct. 30, 1971. 

183 
Id. 
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1971). 
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1971). 
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189 
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The Stanford Daily, October 1, 1971, at 1, col. 4. 

Stanford University News Service release (Oct. 5, 

Palo Alto Times, October 5, 1971. 

Stanford University News Service release (Oct. 5, 

Decision, at 7. 

Palo Alto Times, October 5, 1971. 

Decision, at 7. 

Id. at 7. 

The Stanford Daily, October 4, 1971, at 1, col. 5. 
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1971). 
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Stanford University News Service release (Oct. 5, 

The Stanford Daily, October 4, 1971, at 1, col. 5. 
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1971). 
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1971). 

200 

Stanford University News Service release (Oct. 4, 

The Stanford Daily, October 4, 1971, at 1, col. 5. 

Decision, at 7-8. 

Stanford University News Service release (Nov. 3, 1971). 

Stanford University News Service release (Oct. 25, 

The Stanford Daily, October 25, 1971, at 1, col. 4. 

201 
Id. 

202 
Id. 

203 
Stanford University News Service release (Oct. 26, 

1971). 

204 
Id. Moses himself acknowledged to the Board that, 

'" If I had to do again ••• I would not have gone away. "' 

Stanford University News Service release (October 5, 1971). 

205 
The Stanford Daily, October 26, 1971, at 1, col. 3. 
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206 
San Jose Mercury, October 26, 1971. 

207 
Stanford University News Service release (Oct. 28, 

1971). 

208 
The Stanford Daily, October 29, 1971, at 1, col. 1. 

209 
Id. 

210 
Id. 

211 
Stanford University News Service release (Oct. 29, 

1971). 

212 
Id. 

213 
Id. 

214 
Palo Alto Times, October 29, 1971. 
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Palo Alto Times, October 30, 1971. 
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The Stanford Daily, November 1, 1971, at 1, col. 3. 
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Palo Alto Times, October 30, 1971. 
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218 
Robert Beyers, the director of the Stanford Uni-

versity News Service, figured prominently in Franklin's 

allegation made during the hearings that the Advisory 

Board could not render an impartial verdict in his case 

because of its exposure to prejudicial publicity prior 

to the hearings. "The board bluntly turned down our re-

pea ted requests to have formal voir dire to determine 

prejudice," Franklin said later. H. Franklin, supra 

note 83, at 34. Every Stanford faculty member, including, 

of course, those sitting on the Advisory Board, received 

copies of the news releases prepared by the News Service. 

Franklin alleged that News Service accounts of the events 

on February 10, 1971, and of subsequent developments were 

biased and constituted Ita conscious attempt by Bob Beyers, 

head of University News and one of the leaders for several 

years in the effort to have me fired, to create the appro

priate climate for bringing charges." Id. at 37. Speci

fically, Franklin complained to President Lyman prior to 

the Advisory Board hearings: 

you have been conducting my trial and 
convicting me in the press, and ••• al
most every day the Stanford News 
Service, which you control, issues 
new statements about my case and sends 
[them] to every faculty member, includ
ing each of the individuals who are to 
try my case, statements laying out your 
side of it. In fact, the head of the 
News Service, Bob Beyers, is a prime 
witness in your case against me in civil 
court [referring to the University's 
attempts to obtain an injunction against 
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Franklin; see note 4 supra, and there 
is no distinction between the intent of 
his affidavit there and the "news tl re
leases he sends to the press and the 
faculty. 

Letter from H. Bruce Franklin to Richard W. Lyman (Feb. 25, 

1971). 
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Stanford University News'Service release (Oct. 6, 

1971). 
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Palo Alto Times, October 6, 1971. 
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Stanford University News Service release (Oct. 6, 
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Stanford University News Service release (Oct. 7, 
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San Francisco Chronicle, October 7, 1971. 
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Stanford University News Service release (Oct. 7, 

1971). 
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The Stanford Daily, October 8, 1971, at 1, col. 1. 
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Palo Alto Times, October'7, 1971. 
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Stanford University News Service release (Oct. 8, 

1971). 
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Stanford University News Service release (Nov. 1, 

1971). 
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Stanford University News Service releases (Nov. 1, 

2, 1971). 
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Stanford University News Service release (Nov. 2, 
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The Stanford Daily, October 11, 1971, at 1, col. 1. 
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The Stanford Daily, October 25, 1971, at 1, col. 4. 
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Stanford University News Service release (Oct. 25, 

1971). 
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The Stanford Daily, October 25, 1971, at 1, col. 4. 

247 
Stanford University News Service release (Oct. 25, 

1971). 
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Id. 
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Stanford University News Service release (Dec. 21, 
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In the Matter of, Professor H. Bruce Franklin (Nov. 8, 

1971). 
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274 
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G. Gunther and H. Packer, Statement in Response to 

the Brief Amicus Curiae Filed On Behalf of the American 

Civil Liberties Union of Northern California, In the Matter 

of Professor H. Bruce Franklin 2 (November 30, 1971). 
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Id. at 3-4. 
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Id. at 3. 
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Id. at 4. 

280 
Decision, at 3. 
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Id. at 3. 
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Id. at 3. 
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Id. at 4. 
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Id. at 4. 

289 
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Id. at 11. 

310 
Id. at 11. 

311 
Id. at 11. 

312 
Id. at 11. 

-39-



313 
Id. at 11-12. 

314 
Id. at 11. 

315 
Id. at 12. 

316 
Id. at 11. 

317 
Id. at 12. 

318 
Id. at 12. 

319 
Id. at 12. 

320 
Id. at 12. 

321 
Id. at 12. 

322 
Id. at 12. 

323 
Id. at 12. 

324 
Id. at 12. 

325 
Id. at 12. 

-40-



326 
Id. at 12. 

327 
Id. at 13. 
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Letter from Richard W. Lyman to Robert Minge Brown 

(January 8, 1972). 

329 
Chicago Sun-Times, January 23, 1972. 
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The Stanford Daily, January 6, 1972, at 2, col. 1. 
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Id. 
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Id. 

333 
(Stanford) Law School Journal, Feb. 3, 1972, at 2, 

col. 1. 

334 
Id. 

335 
Id. 

336 
Statement of the Officers of the (Stanford) Law 

Association, quoted in a letter from Elaine Wong and Wal

lace Scott Burke to the Board of Trustees of Stanford Uni

versity (January 19, 1972). 
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H. Packer, supra note 85, at 78. 
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T. Grey, quoted in text of panei discussion on 

the Franklin case, (Stanford) Law School Journal, Feb. 3, 

1972, at 4, col. 1. 
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Memorandum of Decision on Motions for Summary 

Judgment at 13, Franklin v. Stanford University, Santa 

Clara County, Calif. Superior Court, No. 277253 (Jan. 4, 
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Id. at 5. 

355 
Id. at 5. 

356 
Id. at 6. 

357 
Id. at 6. 

358 
Id. at 8-9. 

359 
Id. at 9. 

360 
Id. at 10. 

-43-



361 
Id. at 12-13. 
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409 F.Supp. 439 (D. Colo. 1976), aff'd., 562 F.2d 

1188 (10th Cir. 1977), cert. denied, 46 U.S.L.W. 3665 

(1978). 

364 
Franklin's appointment had been approved in suc-

cession by the University of Colorado's English Department 

faculty (by a vote of 26-5), the Dean of the College of 

Arts and Sciences, the Provost, and the President of the 

University. Id. at 441. 
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Id. at 450. 
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Id. at 451. 
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Id. at 452. 
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Id. at 450. 
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G. Gunther, supra note 347. 
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Franklin v. Atkins, 562 F.2d 1188, 1191-1192 (10th 

Cir. 1977), cert. denied, 46 U.S.L.W. 3665 (1978). 

-44-



371 
Id. at 1192. 

372 
429 u.s. 274 (1977). In Mt. Healthy, the Supreme 

Court ruled that an untenured public school teacher who 

challenges his or her non-retention on First Amendment 

grounds has the burden "to show that his conduct was con

stitutionally protected, and that this conduct was a 'sub

stantial factor' - or, to put it in other words, that it 

was a 'motivating factor' in the ..• decision not to rehire 

him." 429 u.s. at 287. Once the teacher carries this 

burden, then his or her employer must show "by a prepon

derance of the evidence that it would have reached the 

same decision as to ••• reemployment even in the absence of 

the protected conduct." Id. at 287. 

373 
The Stanford Daily, February 13, 1974, at 1, col. 1. 

374 
Mabey v. Reagan, 537 F.2d 1036, 1046 (9th Cir. 1976). 

375 
Tinker v. Des Moines Community Independent School 

District, 393 U.S. 503, 513 (1969). 

376 
Pickering v. Board of Education, 391 U.S. 563, 572-

573 (1968). 

377 
James v. Board of Education, 461 F.2d 566, 574 (2d 

Cir.), cert. denied, 409 u.S. 1042 (1972). 
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In the Matter of Associate Professor Howard 

Bruce Franklin, Statement of Charges, supra note 44, at 5. 

379 

380 

Id. at 6. 

Some commentators contend that where the 
overt action [of which a faculty member 
is accused] does not violate laws or 
violates laws that are not generally 
enforced by the government the university 
may punish such conduct whether it occurs 
on or off the campus only if it violates 
moral principles of intra-university be
havior or moral principles of social con
duct generally, and only so long as such 
moral tenets are relatively stable and do 
not extend beyond those generally accept
ed by the national university community 
or the national general community, re
spectively. 

Emerson and Haber, Academic Freedom of the Faculty Member 

As Citizen, in The Scholar's Place in Modern Society 135 

(H. Baade ed. 1964). The common law of the campus applied 

by the Faculty Advisory Board in the Franklin case may well 

embody "moral principles of intra-university behavior" as 

envisioned by Emerson and Haber. 

381 
In the Matter of Associate Professor Howard Bruce 

Franklin, Statement of Charges, supra note 44, at 4-5. 

382 
Statement of the Officers of the (Stanford) Law 

Association, supra note 336, at 3. 
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Brandenburg v. Ohio, supra note 71, at 447. 

384 
Memorandum of Decision on Motions for Summary Judg-

ment, supra note 353, at 10. 

385 
T. Grey, supra note 352. 

386 
Molpus v. Fortune, 311 F.Supp. 240,249 (N.D. Miss.), 

aff'd., 432 F.2d 916 (5th Cir. 1970). 

387 
See note 365 supra. 

388 
Decision, at 7. 

389 
Id. at 9. 

390 
Letter from Joel I. Klein to James D. Wascher 

(April 19, 1978). 

391 
372 u.s. 335 (1963). 

392 
See the oral arguments of J. Lee Rankin, representing 

the American Civil Liberties Union as amicus curiae in 

Gideon v. Wainwright, as quoted in A. Lewis, Gideon's Trumpet 

175 (1964). 
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3-93 
Tape recording of telephone conversation between 

H. Bruce Franklin and James D. Wascher (April 8, 1978). 

394 
Letter from Joel I. Klein to James D. Wascher, 

supra note 390. 

395 
406 u.s. 404 (1972). The Court in Apodaca ruled 

that the Sixth Amendment right to trial by jury in all 

criminal prosecutions, as applied to the states through 

the Fourteenth Amendment, does not require that juries in 

state prosecutions to reach a unanimous verdict. The 

Apodaca decision reflected a trend among the states away 

from the unanimity requirement. Prior to the decision, 

at least 13 states permitted majority verdicts in civil 

cases, three states allowed non-unanimous verdicts in 

minor criminal (misdemeanor) cases and two states permit-

ted majority verdicts in all criminal prosecutions for 

non-capital offenses. H. Zeisel, ••• And Then There Were 

None: The Dimunition of the Federal Jury, 38 U. Chi. L. 

Rev. 710,722, nne 50,51, 52 (1971). Today, at least 

22 states allow non-unanimous verdicts in civil trials, 

four permit them in minor criminal cases and two (Louisiana 

and Oregon) permit them in all criminal trials for non-

capital offenses. The Supreme Court continues to require 

unanimous verdicts in federal jury trials. Johnson v. 

Louisiana, 406 u.s. 356, 370-371 (1972) (Powell, J., concurring). 
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396 
L. Jayson, The Constitution of the United States 

of America: Analysis and Interpretation 1204 (1973). 

397 
H. Zeise1, supra note 395, at 722. 

398 
Decision, at 3 (emphasis added). 

399 
Van Alstyne, supra note 30, at 128-129. 

400 
Joel Klein, who helped to represent Franklin be-

fore the Advisory Board, writes: 

I do not see any way that Franklin could 
receive a fair hearing by a faculty group 
that had known about him and had read 
about him for years. He had repeatedly 
been portrayed by the local media as a 
gun-toting crazy who was bringing local 
workers ••• on to the otherwise placid 
Stanford campus. For years these profes
sors had listened to Franklin's extremist, 
inflammatory rhetoric. As human beings 
they simply could not ignore that mind 
set when they sat as judge and jury in 
Franklin's case. I do not fault these 
men for that. But it is for this reason 
that such people could never have sat on 
a jury in a judicial case. They were what 
we lawyers call biased. 

Letter from Joel I. Klein to James D. Wascher, supra note 

390. Franklin himself is even more outspoken on the issue 

of bias, alleging that the five members of the Advisory 

Board who voted to dismiss him had, prior to the offenses 

of which he was accused, "all declared themselves as want-

ing to get rid of me." Tape recording of telephone conversa-

tion between H. Bruce Franklin and James D. Wascher, supra 

note 393. 
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Apodaca v. Oregon, 406 u.s. 404, 413-414 (1972). 

402 
Letter from Joel I. Klein to James D. Wascher, 

supra note 390. 

403 
H. Black, Black's Law Dictionary 1345 (1968), cit-

ing Button v. Metcalf, 80 Wis. 193, 49 N.W. 809 (1891). 

404 
Jan Vetter, the professor of law at Boalt Hall who 

served as counsel to the Advisory Board during the Franklin 

hearings, notes that he is "not prepared to sajtthat the 

"strongly persuasive evidence" standard of proof applied by 

the Board is a lesser standard than "beyond a reasonable 

doubt." The "strongly persuasive" standard put "a pretty 

high [burden] of proof on the University Administration," 

Vetter says. Notes from telephone conversation between 

Jan Vetter and James D. Wascher (April 25,1978). 

405 
H. Black, Black's Law Dictionary 580, citing State 

v. Koski, 100 W.Va. 98,130 S.E. 100,101 (1925). 

406 
J. Kaplan, Decision Theory and the Factfinding 

Process, 20 Stan.L.Rev. 1065, 1073 (1968). The author, 

Stanford Law Professor John Kaplan, was one of two Stanford 

faculty members who signed the amicus curiae brief submitted 

by the American Civil Liberties Union of Northern California 
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in the Franklin case. Kaplan's analysis of standards of 

proof was cited with approval by Justice Harlan, concur-

ring in In ~ Winship, which held that the Constitution 

required application of the reasonable doubt standard in 

all criminal prosecutions. 

In a civil suit between two private par
ties for money damages ••• we view it as 
no more serious in general for there to 
be an erroneous verdict in the defendant's 
favor than for there to be an erroneous 
verdict in the plaintiff's favor [and we 
therefore apply -the preponderance of the 
evidence standard of proof]. 

In a criminal case, on the other hand, we 
do not view the social disutility of con
victing an innocent man as equivalent to 
the disutility of acquitting someone who 
is guilty •••• In this context, I view the 
requirement of proof beyond a reasonable 
doubt in a criminal case as bottomed on a 
fundamental value determination in our 
society that it is far worse to convict 
an innocent man than to let a guilty man 
go free. 

In re Winship, 397 u.s. 358, 371-372 (Harlan, J., concurring) 

(1970) • 

407 
Kaplan, supra note 406, at 1074. 

408 
Id. at 1074-1075. 

409 
397 u.s. 358 (1970). 

410 
In re Winship, 397 u.s. at 363. 
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Board of Regents of State Colleges v. Roth, supra 

note 73, at 573. 
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The dismissal of a professor for "urging and incit-

ing to the use of illegal coercion and violence," much 

like the discharge of a defense employee on security grounds 

during the McCarthy era, could "effectively prevent a worker 
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APPENDI X 

_ H 

, 11IINDON"'-.PN"'~\,1 •• 1971 
· ,People are pofuplainma aooiit1he riieetlng'g6mg-on a 
. 1\!!Je . .(l!.aughter .from . the audience) But, you 
ow ,"you' see ,f tblnk that we could inconvenience 

I)r3elveS for 18 few minutes 'cOnsidering 'what .we're 
, . to do here: Now, ·there were iome, there were 

e hot-emotions at the be&inning of the meeting when 
b Grant and Larfy Dlanjqnd tried to subvert .what we 

ere .doJhg. . And I thIn!t "lot of people misunderstood 
.hert=things were and what Was coming down. Because 

y belieVed that theY're reiilly very sincere people and 
.forth. And not that we',e soine kind of lunatic who 

has lOme private' axe to grind; we being the radicals, 
revolutionaries. The fact of the matter is that a lot of 

were doing precinct work out in' the coinrnunity in 
964, and at that time we were opposed by the Bob 

I:;aild LarrY Diamonds of the world, We were called 
and Saboteurs of the .war at that time. In 1965 

.DQst radicaJact · here'was when '24 people stayed 
~"'·lht in 'an 'all"oight'Vigil: at 'the '(ounmi, iind People 

. '. _own ' !lI'd -beat us up . and iIuew ' us into the 
... . In. In ' '60; in late '65 or early '66, when we had 

. tIic fmt aCt in llie Urlited States of open·identifica· 
wltIi tIit Vlefilamese people, ind • ' blood drive in 

M etnaili,. people threw garbage at us. Called us 
lew bastards" and "traitors" lind so forth. And at 
point, you' see. when the movement ·was being 

t, there have been people who have come out to talk 
ut the 'tactics alienating the vast mass of people and 
lJII!Ierstand where that's coming from. Now ,they 

out here and tey us that we shouldn't be doi", 
IillJrthing on the University. We should be going into the 

'unity. We're the last ones in ·the world to oppose 
. llDything in the communities. The fact Of the 
tter is that most of our comrades are wori>ing fuU· 

in the community 'cause they come ' from the 
mmunity, ana they're brown and black and white 

orkil)g-ciass and 'poor people.' And, see , there's a very 
xtreme form of false consciousness that's created on a 

versity campus. Because' we get the illusion because 
· re are a lot of people gathered here that this is a, this 
· the most advanced opposition to the war. But that 
. that waS .cited, it wasn't a poll of people who were 
favor of the McGovern-Hatfield Amendment. They 

oo't know what the fuck that is. It was a poll of people 
ho want to get out of Southeast Asia right now and 
, t poI!,rwhich is, and remember it was a poll of people 

r 21 •. and mostly white, but that poll showed some· 
· g. And.that.Js..that 6Q% of ~. pegple with a 
ege.. 'h ......... lit _ of tlIat Southeast 
no~ ~·otfIP~"' .". hiih~ool 

jilluca ....... jif"bIa ;r ..... ' it 'iUIi! 'oow, and 

~ 
II ~'WtIII ..Jy .. _~ Icllobl-elilleation want 

. gef~-d ~ • .wa:.w.Is, t ,,-) . . SO want 
talk· about, ibout high eoOJciousocss, high conscious· 

ess is the consciousness of the .peeWle most oppressed 
. y 'U.S. ilnperialism, which includes as a main institution 

f that. Stanford University. And that's why whenever 
~ple from that commlJ!li~, whenever 'poor working 
~1iIss youth from that CODlll)unity, get a chance to come 
'On the canipus at Stanford and do a . little material 

arnage, they are very eager to do so. ' Because they 
n cogniuwhat Stanford . University really is , even if 

i
· ople here don't. Now, see, what the question is, the 

uestion of what we do. Now people get up here and 
. about workers striking. and the important thing is 
, us ·to go oul into the community, and tell · the 
rkers to strike. Well, that , I mean, it's true that , that 

- workers have the ability in the long run to bring the 
to an end. The war that started with the exterrnina· 

~n of the Indian people and black people, and ~exican 
~ple, and went on to the point where exterrrUation 

people In $outheast Asia. Yea, it's working people 
o can do that if they strike. But to ask us, for us to 
workers to risk their .ces tQ sl!lVive, to phylically 
've, by. really str'iking, when 'we can't. do a kind of 

e 'strike, is to stand the world on ifs head. [app!ausc) 
ll, when we talk about, see we're just ripp;ng Off that 

term strike when we talk about striking at Stanford. This 
iIn't a 'strike. We're not risking anything. It's a voluntary 
lIoycott. A shutdown of some of the University as a 
~onstration of something. Now, now what we called a 
~e last year, and it lasted reany about three d3ys and 
It kind of dragged on, and, you know, in an odds and 
;.oos way and some people did it. But just the fact that 
~ w~re able to move our little fmger that much, that 

trifled the working people of this area. That', a fact 
the peo~le who were down there on that picket line, 

own at shipping and receiving, knew that practically 
every single truck driver who carile there when he saw us 
on strike said "Okay.". He was prepared to risk his job 
~d tum that truck around. And in four states, four 
ltates, teamsters linked up concretely with student 
~trikers and said that they would strike if the students 
Were willing to strike. And factory workers were walking 
out. And the aay after that we called that strike there 
was a re~rd absenteeism of all factories in the Bay Area. 
~, now what we're ,asking is ·for people to make that 
;ntlle tiny gesture to show' that we're willing to incon. 
[Vernence ourselves a b'ttle bit and to begin to shut down 

~
ithe mo. lIbWouo _ hi M, OCw ........... ... and I tblnk 
t is a ~ Wpt, Ih8t Coiupu ..... c. •.. {appJause) 

out,'GI"~t. ,;.~.. ,JI ': " ' . 
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